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INTRODUCTION BY THE CO-CHAIRS 

On May 22,1997, a bipartisan group of Members of Congress asked us to 
convene a committee on national tobacco policy. In response to this request, we formed 
the panel that has met as the Advisory Committee on Tobacco Policy and Public Health. 
This Committee is composed of representatives of some of the major public health groups 
that have been leaders in the debate on tobacco control. The selection of organizations to 
be represented was an especially difficult task, inasmuch as so many highly qualified 
groups with great expertise are involved in tobacco control; nevertheless, in order to 
make the Committee of manageable size, we made hard choices to limit the number of 
members and urged them to consult with a wide range of other organizations and experts. 

The Committee has as its mission the development of a comprehensive and 
rational public health policy toward tobaccO, containing clear goals and principles, in 
order .to provide a benchmark against which future public and private activities can be 
measured. 

The Committee has met three times, each time in open session, on June 5, June 
18, and June 25. To conduct its work, the Committee resolved itself into five task forces 
on overlapping topics: 

• Regulation of Nicotine and Tobacco Products (Chair. American Cancer Society) 
.• Youth and Tobacco (Chair: American Academy of Pediatrics) 

• Performance Objectives Subgroup (Chair: Partnership for Prevention) 
• Current Users of Tobacco Products (Chair: American Medical Association) 
• Environmental Tobacco Smoke (Chair: American Lung Association) 
• Future of the Tobacco Industry and Tobacco Control Efforts (Chair: Advocacy 

Institute) 

These task forces conferred independently and made their preliminary reports to the 
Committee. Each report was discussed in open session and amendments were made. 
Revised reports were developed and summarized. 

We believe that this finaI report speaks loudly for itself, but it is perhaps 
appropriate for us to note here what this report does not speak to. This is not a report on 
past actions of the tobacco industry or on the harm that it has done. It is not intended to 
recommend how tobacco litigation or compensation programs for past injury should be 
handled. It is not a report on liability for the past. 

Rather, in keeping with the Congressional charge, this is a blueprint for the future 
. of tobacco policy and public health. It is neither incremental nor utopian. The plans 
outlined are ambitious but they can be achieved within a short time. 
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Most of all, this report is a document intended to look fOlWard, and to move the 
Nation from its past injuries to future good health. Its recommendations are to ensure 
complete ability for the FDA to regulate nicotine and tobacco products, to prevent our, 
children from starting to smoke, to treat those already addicted to tobacco, and to protect " 
nonsmokers from involuntary exposure to smoke. These are the goals for which all new·, 
policy should aim. Any approach that fails these goals fails the Nation and fails the 
future. 

We ,fully recognize that there are billions of dollars at stake here in hospital bills, 
compensation, and liability costs. While these are important issues, we believe that this 
debate about the past should not distract us from solid plans for the future. Not one of 
those compensatory dollars will be well spent if our children repeat their elders' mistakes, 
if adults continue their addiction, or if we all have smoke in our faces. As the national 
debate about tobacco continues, we urge all sides to keep their eyes clearly on this 
extraordinary opportunity for change. 

What follows is a sununary of the major recommendations of each of the task 
forces. An appendix has been included that contains the full final report of each of the 
task forces. 

We want to thank and acknowledge our colleagues who have joined us for this 
, daunting task in such a brief amount of time. We appreciate the expertise, commitment, 
and labor that have been contributed. We are confident that our work together will 
change the debate for the better. 

C. Everett Koop, M.D., Sc.D. David A. Kessler, M.D. 
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SUMMARY OF MAJOR RECOMMENDATIONS OF THE TASK FORCE ON 

THE REGULATION OF NICOTINE AND TOBACCO PRODUCTS 

BACKGROUND 

"(N]icotine in cigarettes and smokeless tobacco has the same phannacological 
effects as other drugs that FDA has traditionally regulated.'" Indeed, it is ackncwledged 
that nicotine is extremely addictive and that "the vast majority of people who use 
nicotine-containing cigarettes and smokeless tobacco do so to satisfY their 'craving for the 
phannacological effects of nicotine; that is, to satisfY their drug-dependence or 
addiction. "2 Many would argue, therefore, that the regulation of nicotine and its delivery 
is itself the most essential element of tobacco control activities. 

Other components oftobacco smoke are also toxic" The tar, carbon monoxide, 
and additives contained therein are dangerous to the health of those using tobacco and 
those around them. 

RECOMMENDATIONS 

Regulatory Polig 

• FDA should continue to have authority to regulate all areas of nicotine, as 
well as other constituents and ingredients, and that authority should be 
made completely explicit. 

• FDA should continue to have the authority to phase out nicotine and 
remove ingredients that contribute to the initiation of smoking and 
dependence on cigarettes and other tobacco products (including smokeless 
tobacco, pipes, cigars, and roll-your-own tobacco), and that authority 
should be made completely explicit. 

• There should be!lQ limitations on or special exceptions to FDA authonty 
to regulate nicotine, other constituents, and ingredients of tobacco 
products and such a no-limitations policy should be made completely 
explicit. 

, 61 Fed. Reg. 168,44661 (1996). 

2 [d. at 44636 (comments of the American Heart Association, the American Lung 
Association, and the American Cancer Society). 
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• The FDA should continue to have authority to regulate further nicotine, 
other constituents, and ingredients as the evidence suggests. The best 
science, information, and health policy (and not an arbitrary deadline) 
should drive FDA regulatory timing and that authority should be made 

, completely explicit. 

• The FDA should have the authority to test nicotine levels by brand, based 
on the best science and that authority should be made completely explicit. 

• Regulation of non-tobacco mcotine delivery devices (e.g., nicotine, 
patches, nicotine gum, nicotine inhalers, etc.) should be done in a manner 
that does not make the development and sale of less hazardous systems 
difficult and that encourages maximum overall reduction in disease. 

Research Policy 

• FDA should have the authority and funding to conduct research on 
nicotine and other components of tobacco products. 

• International exchange arid scientific conferences on nicotine and other 
components of tobacco products should be convened among private 
industry researchers and public researchers (such as those from the FDA, 
the CDC, the Nlli, and the WHO). 

• Research should be conducted on the effects of nicotine in children and 
adolescents. 

Fiscal Policy 

• FDA should be adequately funded to carry out its regulatory, enforcement, 
public education, and research activities. 
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SUMMARY OF MAJOR RECOMMENDATIONS OF THE TASK FORCE ON 

YOUTH AND TOBACCO 

BACKGROUND 

More than 90 percent of people who will ever smoke on a regular basis begin 
doing so prior to the age of 19. Each day, some 3,000 children take up the habit; the 
average age at which they begin is approximately 12-1/2, although many decide to smoke 
earlier if they are able. While these children start to use tobacco for a variety of reasons, 
very quickly they become addicted to the nicotine present in the product, and studies 
show clearly that children have just as difficult a time quitting as do adults. 

There are a number of reasons why children begin to use tobacco. Among these 
are the remarkably effective advertising and promotion by the tob'acco industry and, for 

, many young people, perceived benefits from the use of tobacco" be they adult privileges, 
appealing images, or the opportunity for rebelliousness. 

RECOMMENDATIONS 

Regulatory Policy 

• Sate and distribution of tobacco products to persons under age 18 should 
be prohibited. 

• Specific and increasingly stringent targetS for the reduction of tobacco use 
by children and adolescents (also known as "performance standards',) 
should be established and become binding on the tobacco industry by 
brand within the next two years.3 Failure by the tobacco industry to meet 

3 In its deliberations, the Advisory Committee recommended that a ten-year plan be 
established that is at least as strong as the following: 

At the end of Reduction target 
Year 2 15% 
Year 3 20% 
Year 4 25% 
Year 5 30% 
Year 6 40% 
Year 7 50% 
Year 8 55% 
Year 9 60% 
Year 10 65%. 
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these targets should result in predictable financial penalties sufficiently " ," 
severe to act as a strong deterrent to continued failure. 

• Included within this recommendation are such specific proposals as: 

• Penalties should be structured so that failure to meet the targets 
directly reduces total revenue and affects total shareholder value. 

• Such penalties should not be arbitrarily limited or capped. 
• Additional non-financial penalties should be imposed if tobacco 

companies fail to meet such targets. 
• Penalties should be assessed, to the maximum extent feasible, on 

a company-by-company basis. 
• Similar goals and penalties should be established for smokeless 

tobacco and other tobacco products. 

• Marketing, promotion, and advertising of all tobacco products directed at 
persons under age 18 should be banned. 

• Included within this recommendation are such specific proposals as: 

• Services, goods, and other items that carry tobacco brand names, 
logos, or imagery should be banned. 

• Sponsorship of any athletic, social, or cultural events using the 
name of tobacco products present or futUre should be banned. 

• Promotion in public entertainment, including product placement 
in movies and television should be banned. 

• Sales and distribution of tobacco products through means that might make 
them available to underage nsers should be prohibited. 

• Included within this recommendation are such specific proposals as: 

• Sales oftobacco products through vending machines, mail order, 
Internet and other electronic systems, and self-serve displays 
should be banned. 

• Sales of tobacco products near schools, playgrounds, and 
other areas where children congregate should be banned. 

• Sales oftobacco products near health care facilities should be 
banned. 

• The distribution of tobacco products through free samples or 
through individual or small sales should be banned. 
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• States should license all participants in tobacco sales (e.g., 
manufacturers, distributors, wholesalers, importers, etc.), and 
penalties for violations of sales to minors should be strict enough 
to ensure compliance with the law. 

• Both State and Local governments should be allowed to enforce 
violations of such restrictions and licensing requirements. 

• The warning and product content labeling on all tobacco products should 
be strengthened. 

• Schools and other child-service institutions should adopt and enforce a 
"zero-tolerance" policy against tobacco use that applies to both minors and 
employees . 

• Included within this recommendation are such specific proposals as: 

• A zero-tolerance policy should apply not only at school or on
site, but also to all sponsored events and other sanctioned 
activities. 

• A zero-tolerance policy should include the banning of the 
wearing and carrying of clothing and other items that include 
promotional material for tobacco products .. 

Public Education and Other Public Health Policy 

. • Broad programs of counter-advertising should be required in all media 
markets and should be fimded or supported by the tobacco industry. 

• Schools should implement the Centers for Disease Control and Prevention 
guidelines to prevent tobacco use and addiction. 

• Schools should institute comprehensive tobacco prevention programs from 
pre-kindergarten through 12th grade, and such programs should be fimded 
or supported by the tobacco industry. 

• IMP ACT and ASSIST grants' programs should be continued and 
strengthened. 

, IMP ACT grants are administered by the Centers for Disease Control and Prevention. 
ASSIST grants are administered by the National Institutes of Health. 
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• Partnerships betweeri public entities (such as schools) and businesses' .... 
should be instituted to help achieve continued reduction in underage use of 
tobacco products. 

• Health care providers should be educated about effective means to prevent 
children from beginning tobacco use. 

• Tobacco use by children and adolescents should be included as an 
outcome measure in assessing the quality ofheaJth care services (e.g., in 
HEDIS and other NCQA reviews). 

Research Policy 

• Research should be conducted on the reduction of underage tobacco use . 

• Included within this reco=endation are such specific proposals as 
research on: 

Fiscal Policy 

• Methods of identifying children who are likely to begin (or 
increase) use of tobacco products. 

• The effectiveness of current prevention and education efforts on 
youth .consumption. 

• Children's and parents' attitudes and beliefs about tobacco use 
and the perception of risk, understanding of addiction, and the' 

. long-term consequences of tobacco use by children. 

• Excise taxes on tobacco products should be dramatically increased and 
should be indexed to inflation. S. 

• Fines from performance standards violations should not be tax-deductible. 

• Fines from performance standards violations should be used to support 
activities to reduce tobacco consumption, with emphasis on activities 
designed to reduce consumption by children and adolescents. 

5 Economic analyses suggest that children's use of tobacco is significantly affected by 
price increases of $2 per pack or more. 
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• The enforcement of regulations and the initiation of public education, 
public health; and research efforts should be funded by these excise taxes, 
fines from perfonnance standards violations, and by other funds from the 
tobacco industry. 

• A new non-profit corporation to support tobacco prevention and control 
programs should be established in the private sector and should be funded 
by the tobacco industry, by excise taxes, and by fines from performance 
standard violations. The start-up of the non-profit corporation and its 
educational aCtivities should begin at the earliest possible time. 

9 



SUMMi\Ry OF MAJOR RECOMMENDATIONS OF THE TASK FORCE ON 

CURRENT USERS OF TOBACCO PRODUCTS"· . 

BACKGROUND 

Some 50 million Americans are now addicted to tobacco. One of every three 
long-tenn users of tobacco will die from a disease related to their tobacco use6 Nicotine, 
a major constituent of tobacco, is highly addictive and "cigarettes and other forms· of 
tobacco are just as addicting as heroin and cocaine .... "7 Similarly, withdrawal from this 
addiction is like withdrawal from other highly addictive substances. About 70 percent of 
smokers want to quit, but less than one-quarter are successful in doing so. 

The Agency for Health Care Research and Policy has issued smoking cessation 
clinical practice guidelinesB that layout recommendations' for pnmary care clinicians, 

. smoking cessation specialists, and health care administrators, insurers, and purchasers. 
These guidelines are often cited as the framework for providing and evaluating smoking 
cessation services. 

In a separate but related area, it should be noted that cigarette-caused fires are the 
leading cause of deaths from residential fires. It is argued that many such fires could be 
prevented by changes that would reduce the burn characteristics of cigarettes. 

RECOMMENDATIONS 

Regulatory Poliey . 

• Coverage for tobacco use cessation programs and services should be 
required under all health insurance, managed care, and employee benefit 
plans, as well as all Federal health financing programs (e.g., Medicare and 
Medicaid). Such coverage should be provided as a lifetime benefit rather 
than as a one-time opportunity to "kick the habit." 

6 Coalition on Smoking OR Health, Protecting Our Families and Children from Tobacco: 
Public Policy Activities of the Coalition on Smoking or Health for 1995 and 1996,2 (1996). 

7 Addiction Research Foundation, Facts About Tobacco, 2 (undated)(citing the United 
States Surgeon General's 1988 Report on Smoking). 

B Agency for Health Care Policy and Research, Smoking Cessation (Clinical Practice 
Guideline, Number 18) (1996) (reprinted in 275 J.A.M.A. 16 (April, 24, 1996». 
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Tobacco use cessation programs and services should be available to adults, 
adolescents, and children who are addicted to tobacco products, regardless 
of their insurance status or ability to pay. 

Public Education and Other Public Health Policy 

. • The smoking cessation guidelines issued by the Agency for Health Care 
Policy and Research9 should serve as the cornerstone for health care 
providers engaged in clinical practice. 

• Courses on the prevention, treatment, and control of tobacco use, 
including cessation, should be made a part of the core curriculum in the 
edhcation of health professionals. 

• Tobacco use cessation programs and services should be made widely 
available. Specific cessation programs and services should be developed 
for specific populations, including children, women, racial and ethnic 
minorities, and individuals with limited literacy. 

• Substantial public education efforts designed to infonn tobacco users 
about both the health hazards of tobacco and the availability of tobacco 
use ceSsation programs and services should be undertaken. 

• Policies designed to reduce the number of fires caused by tobacco 
products should be developed and implemented. 

Research Policy 

• Research efforts designed to evaluate the effectiveness of tobacco use 
cessation programs, services and therapeutics should be undertaken. 

• Research projects should include work on smokeless tobacco and cigar use 
as well as cigarette smoking. 

• Research projects should focus on the development of tobacco use 
cessation programs and services for pregnant women, children, and 
adolescents. 

9 Agency for Health Care Policy and Research, Smoking Cessation (Clinical Practice 
Guideline, Number 18) (1996) (reprinted in 275 I.A.M.A. 16 (April, 24, 1996)). 

11 
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• Research efforts designed to evaluate the effectiveness of public education 
and public health policies in successfully encouraging current users of 
tobacco products to attempt cessation efforts should be undertaken. 

Fiscal Policy 

• Tobacco use cessation programs and services should be funded or 
supported by the tobacco industry at a level sufficient to ensure that they 
are provided universally and in a manner most likely to prove effective. 

• Research efforts related to the development of effective tobacco use 
cessation programs and services should be funded or supported by the 
tobacco industry. 

12 
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SUMMARY OF MAJOR RECOMMENDATIONS OF THE TASK FORCE ON 

ENVIRONMENTAL TOBACCO SMOKE 

BACKGROUND 

Second-hand or environmental tobacco smoke (ETS) is no longer considered just 
an unpleasant side effect of cigarette sinoking. Scientific evidence now indicates that 
nonsmokers become seriously ill or die because of exposure to the toxic smoke produced 
by other people's active smoking and the U.S. Environmental Protection Agency has . 
classified ETS as an agent known to cause cancer in humans.10 ETS is believed to cause 
tens of thousands of deaths each year and to cause or exacerbate cardiovascular and 
pulmonary illnesses in hundreds of thousands additional individuals. . . . 

. ETS is of particular concern with regard to children. Children are powerless to 
control their exposure to ETS and yet, because of their young age, are most adversely 
affected by exposure to this agent. The EPA estimates that exposure to ETS from parental 
smoking alone causes as many as 300,000 lower respiratory infections per year in infants 
under the age of 18 months. 11 

Efforts to control second-hand smoke have been undertaken at Federal, State, and 
Local levels of government. The Federal government has banned smoking in federa\1y
assisted programs for children and on domestic airline flights. Forty-eight States and the 
District of Columbia have enacted laws that, in some way, restrict smoking in public 
places .. Local governments have usually led the way in these efforts; over 800 local 
communities have adopted significant restrictions on smoking in public places and 
workplaces. 

RECOMMENDATIONS 

Regulatory Policy 

• Legislation or regulations should be enacted and enforced ·by Local, State, 
and Federal governments to eliminate exposure to second-hand smoke . 

• Included within this recommendation are such specific proposals as: 

10 U.S. Environmental Protection Agency, ReSJlitOlY Health Effects of Passive Smoking: 
Lung Cancer and Other Disorders, (Dec. I 992)(EPA /600/6-90/006F). 

11 [d. 
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• Smoking should be banned in all work sites and in all places of 
public assembly, especially those in places in which children are 
present. 

• Smoking should be banned in outdoor areas where people 
assemble, such as service lines, seating areas of sports stadiums, 
and arenas, etc. 

• Schools should be required to be 100 percent smoke-free in all 
areas of their campuses. 

• Smoking should be banned on all forms of public transportation, including 
bus, train, commuter services, and flights originating in or arriving at the 
U.S. 

• Smoking should be banned at all Federal workplaces, including branches 
of the military and the Department of Veterans' Affairs and its hospitals. 

. Public Education and Other Public Health Polic;y 

• A comprehensive public education and public awareness program about 
the dangers of ETS should be funded and implemented by Local, State, 
and Federal levels of government. 

• State and local school boards should revise school health education 
programs to include information on ETS and its health effects. 

Research Polic;y 

• Federal health agencies should complete a risk assessment of the 
cardiovascular effects ofETS. 

Fiscal Polic;y 

• Economic incentives for smoke-free workplaces should be developed . 

• Included within this recommendation are such specific proposals as: 

• Insurers should be encouraged to take into account worksite 
smoke-free policies in assessing appropriate premiums for health 
insurance, business insurance, and workers' compensation 
coverage. 

14 



SUMMARY OF MAJOR RECOMMENDATIONS OF THE TASK FORCE ON 

THE FUTURE OF THE TOBACCO INDUSTRY AND 

TOBACCO CONTROL EFFORTS 

BACKGROUND 

This task force reviewed three basic areas and made recommendations regarding 
each one. The three areas were: (1) common threads of domestic tobacco control efforts 
that cut across all other task force recommendations; (2) activities to aid those Americans 
who will be disadvantaged through no fault of their own by tobacco control policies; and 
(3) U.S. activities that can assist in tobacco control internationally. 

In the first area, it is clear that many of the problems identified by the other four 
task forces have common sources and potentially conimon solutions. Most of these task 
forces made recommendations, for example, opposing peremption of State and local 
standards. Rather than repeating these proposals in each task force summary, these 
suggested actions are consolidated here: They should be read to be a part of each task 
force, unless specific circumstances dictate a narrower approach as reflected in the 
respective task force summary. 

In the second area, this task force reports that tobacco farmers and farm 
communities are at severe economic risk as comprehensive tobacCo control policies take 
effect. Most Americans consider the tobacco farmer to be as much an economic victim as 
a participant in the manufacture of tobacco products and support government efforts to 
help tobacco farmers find other means of making a living. 

In the third area, this task force focused on the need for international tobacco 
policy to which the U.S. could make a substantial contribution. According to the World 
Health Organization, in the early 1990's, tobacco use caused three million deaths a year 
worldwide; WHO goes on to project that within the next twenty to thirty years, this 
number will rise to ten million deaths a year, with 70 percent of those deaths occurring in 
developing countries. Many of these deaths and projected deaths can be attribute<! to the 
increasingly aggressive marketing efforts of U.S.-based transnational tobacco companies. 

15 
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RECOMMENDATIONS 

Tobacco Control Efforts 

Regulatory Policy 

• Any Federal or State regulation oftobacco products should contain 
unambiguous non-preemption provisions, expressly clarifying that higher 
standards of public health protection imposed by State and Local 
governments are preserved. 

• Federal, State, and Local tobacco control regulations should be 
. aggressively enforced and such enforcement activities should be fully 
funded and supported. 

• All currently available avenues of litigation, both civil and criminal, must 
'be fully preserved. 

• All elements of Federal, State, and Local tobacco control policies should 
be enforceable through lawsuits sought by individual citizens. 

• All internal. tobacco company documents that bear upon the public health 
must be disclosed . 

• Included within this recommendation are such specific proposals 
as: 

• Disclosure of the companies' and their affiliates' public relations, 
advertising, promotion, marketing, and political activities. 

• Disclosure of all information inappropriately shielded by an 
assertion of attomey-client privilege. 

• Disclosur~ of all ~echnical and health/safety data (with a 
possible exception for those true trade secrets that the 
companies can clearly establish have no health 
implications). 

• Disclosure of all information related to marketing, 
including opinion and behavioral research; and the targeting 
of children, women, and racial and ethnic minorities. 

• Disclosure of all documents relating to the effects of 
second-hand smoke. 

[6 
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• A Federal oversight board should be established to investigate all matters 
relating to public health and tobacco proqucts and the tobacco industry . 

• Included within this recommendation are such specific proposals 
as: 

Research Policy 

• The board should have investigative authorities, including 
subpoena power, necessary to investigate all matters regarding 

. tobacco policy and public health. 

• The collection and analysis of comprehensive data on tobacco use, 
behavior, attitudes (at national, regional;state, and local levels) should be 
funded or supported. 

• Federal agencies and their partners should support programs to research, 
develop, and disseminate information regarding innovative interventions, 
including demonstration projects for implementing effective interVentions. 

Fiscal Policy 

• Significant excise taxes (indexed to inflation) should be imposed upon 
tobacco products, both as a means of reducing consurnption12 and as a 
means of raising revenues as one source of support for tobacco control 
activities. 

• All tobacco control activities (including education, counter-advertising, 
smoking cessation, etc.) funded or supported in whole or in part by the 
tobacco industry should be developed and implemented in a manner 
entirely independent of the industry. 

• Fines, punitive damages, and other forms of financial punishment imposed 
on the tobacco industry and its affiliates should not be recognized as an 
ordinary business expense and should not be tax-deductible or given other 
special tax treatment. 

12 Economic analyses suggest that children's use of tobacco is significantly affected by 
price increases of $2 per pack or more. 

17 
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• Fines collected for failure to meet performance standards or violations of 
sales and promotion restrictions should be used for tobacco control 
activities. 

• Funding for Federal, State, and Local tobacco' control activities (including 
regulation and enforcement activities) should be sufficient to allow the 
effective conduct of such efforts. 

• Funding for nongovernmental tobacco control activities should be 
sufficient to allow the effective conduct of such efforts. Particular 
emphasis should be placed on community programs for racial and ethnic 
minorities. 

• Future smoking cessation programs and services should be entirely 
financed by the tobacco industry, regardless oflocation of service delivery . 
or initial source of payment. Individuals and third-party payors (both 
public and private) should receive full reimbursement (or subrogation, as 
appropriate) for the costs of all future smoking cessation programs or 
services, without restriction on extrapolation, aggregation, or other means 
of consolidation. 

Tobacco Farms and Farm Communities 

Public Education and Other Public Health Polir;v 

• A blue-ribbon panel should be established to oversee tobacco growing, 
manufacturing, and marketing policy, including the history of domestic . 
and foreign tobacco purchases. This panel should provide both short~ and 
long-term strategies for reducing the dependence oftobacco-growing 
States and communities on tobacco, including recommendations for the 
provision of economic development aSsistance. 

Fiscal Polir;v 

• An economic assistance and development fund should be 
established (and funded by the tobacco industry) to assist tobacco 
farmers and their communities in developing alternatives to 
tobacco farming. Economic conversion funds should also be 
provided to assist tobacco manufacturing workers and related non
farm workers. 

• Federal price support programs for tol1acco should be eliminated. 

18 



International Tobacco Policy 

Regulatory Poliey 

• The U.S. should actively promote tobacco control worldwide . 

• Included within this recommendation are such specific proposals 
as: 

Research Poliey 

• The U.S. should actively promote the global adoption of 
U.S. domestic tobacco control policies through all appropriate 
international activities. 

• The U.S. should support the development and implementation of 
tobacco control activities by mnltilateral organizations, including 
the Pan-American Health Organization, the World Health 
Organization, UNICEF, and the Framework Tobacco Control 
Convention. 

• The U.S. should support the development and implementation of 
tobacco control activities by non-gove=ental organizations. 

• The U.S. should support bilateral and multilateral treaties 
making the Framework Convention legally binding on all 
countries. 

• The U.S. should remove tobacco products from Section 
301 of the 1974 Trade Act and should prohibit U.S. gove=ent 
interference in international activities or the national tobacco 
control activities of other countries . 

• The U.S. should support the development of a non-gove=ental 
International Tobacco Control Commission, governed by public 
health leaders. Such a commission would (1) monitor 
international control efforts; (2) develop uniform standards, 
review procedures, and provide support for non-gove=ental 
organizations advocating tobacco control; and (3) administer an 
international information exchange of all available tobacco 
industry documents. 

• The U.S. should support international research efforts to determine the 
most effective means of preventing the initiation of tobacco use and of 
smoking cessation. 

19 
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Fiscal Poliey 

• Thc U.S. should provide financial support for international governmental 
and non-governmental efforts to control tobacco use. 
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Mr. 10hn'Garrison 

Q.Con~e55 of tbe ~niteb ~tate5 
~ington. 1l}Ql: 20515 

May 22, 1997 

Managing Dir~r, American Lung Association 
1740 Broadway' " 
New York, NY 10019 

Dear Mr, Garrison: 

We are writing as Members of Congress to ask that you serve on an Advisory Committee 
on Tobacco Policy and Public Health to be chaired by Dr. C. Everett Koop and Dr. David 
Kessler. The Advisory Committee will advise us on any tobacco settlement that may be proposed 
and will work with us to develop a comprehensive and united approach to any tobacco legislation 
that Congress may consider. 

In the talks that are now underway, the tobacco industry is seeking a "global settlement" 
that would provide the industry with limitations on liability, public legitimacy, and sustained 
economic health. We are concerned that 'no one has adequately analyzed the ramifications of the 
tobacco companies' proposal. Before Congress considers any "global settlement" with the 

, tobacco companies, we believe that it is essential that we obtain input from a public health 
perspective. . 

We seek your help in this effort. We nrust not limit our focus to only one part of the 
tobacco control agenda. In fact, given the unprecedented nature of the relief being disCussed by 
the negotiators for the tobacco industry, the class-action lawyers, and the attorneys general, we 
believe we should not necessarily \imit our focus to those provisions tobacco control advocates 
have proposed in the past. Instead., with your help, we want to ask fundamental questions about 
what - from the public health perspective - the future of the industry should be like. 

We will fail our responsibilities ifwe limit our agenda to the issues currently on the table in 
the so-called "global settlement" talks. We should look at issues such as reducing tobacco 
exports, significantly raising tobacco taxes, ensuring actual reductions in youth smoking rates, 
imposing special corporate responsibilities on the industry, and other important public health 
policies. We ask for your help in identifYing the broad range of provisions that should be 
encOmpassed in any "global settlement" with the tobacco industry. 



If any agreement is reached in the tobacco settiement talks currently underway, it will 
uncioubtably be closely reviewed and substanti:illy revised by Congress. Indeed. no proposal from 
outside groups of such a fiIr-reaching nature has ever passed Congress without a great deal of . 
debate-and modification. A unified public health position developed by the Advisory ConUnittee
will allow us to respond to any weakening amendments effectively - and to insist on public health 
amendments to strengthen the legislation. :. " 

, • . '.J 

We ere at a turning point in our nation's relationship with the tobacco industry. We hope 
you \\ill agree to serve on the Advisory Committee on Tobacco Policy and Public He31tlr.;. and --
help us to ensure that any tobacco legislation is in the public health interest of our nation. 

. . . ". 

Sincerely. 



. . (. 

THE ADVISORY COMMIITEE ON 

TOBACCO POLICY AND PUBLIC HEALTH 

Co-Chairs: C. Everett Koop, M.D., Sc.D. and David A. Kessler, M.D. 

Panel Members 

Action on Smoking and Healtb 
John F. Banzhafm, Executive Director 

Advocacy Institute 
Michael Pertschuk, J.D., Co-Director 

American Academy of Family Physicians 
. Robert.Graham, M.D., Executive Vice President 

American Academy of Pediatrics 
Richard B. Heyman, M.D., Chair, Committee on Substance Abuse 
George D. Comerci, M.D., Past President, AAP 

American Cancer Society 
John R. Seffrin, Ph.D., Chief Executive Officer 

American College of Chest Physicians 
D. Robert McCaffi:ee, M.D., F.C.C.P., President-Elect 

American College of Preventive Medicine 
George K. Anderson, M.D., M.P.H., President-Elect 

American Heart Association 
Dudley H. Hafner, Chief Staff Executive Officer 

American Lung Association 
John R. Garrison, Chief Executive Officer 

American Medical Association 
Nancy Dickey, M.D., President-Elect 
Randolph Smoak, Jr., M.D., Vice-Chair, Board of Trustees 

American Medical Women's Association 
·Eileen McGrath, J.D., C.A.E., Executive Director 

American Public Health Association 
Mohammad N. Akhter, M.D., M.P.H., Executive Director 



· . . 

Americans for Nonsmokers' Rights 
Julia Carol, Co-Director 

Association of State and Territorial Health Officials 
Donald E. Williamson, M.D., President-Elect 
Martin Wasserman, M.D., Maryland Secretary of Health 

Maine Department of Human Services,· Bureau of Health 
Randy H. Schwartz, M.S'p .R., Director, Division of CommUnity and Family Health 

National Center for Tobacco-Free Kids 
William D. Novelli, President 
Matthew L. Myers, J.D., Executive Vice President 

National Medical Association 
Randall C. Morgan, M.D., President 
Yvonnechris Smith Veal, M.D., Past President 

The Onyx Group 
Rev. Jesse W. Brown, Jr., M. Div., Vice President 

Partnership for Prevention 
Jonathan E. Fielding, M.D., M.P.H., M.B.A., Vice-Chair 

Science and Pnblic Policy Institute 
Jeff Nesbit, President 

Smokeless States National Program 
Thomas P. Houston, M.D., Director of Smokeless States National Program Office 

Stop Teenage Addiction to Tobacco 
Judy Sopenski, M.Ed., Executive DirectOF 

Tobacco Products Liability Project 
Richard A. Daynard, J.D., Ph.D., President, TobaCco Control Resource Center; 

Chairman, Tobacco Products Liability Project 
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Tobacco Industry Bailout1 

July 21, 1997 (ver. 1) 
On June 20. 1997. the nation's biggest tob:3CCO companies and state attorneys general 
announced a settlement of state toba= Icwsuits aimed at recovering Medicaid money the 
states spend on treating smoking-related diseases, The complex settlement reaches far beyond 
the scope of the states' individual lawsuits and will need congressional approval. The settlement 
proposal addresses a variety of issues incl:Jding the federal Food and Drug Administration's 
(FDA) authority to regulate tobacco. tobacco advertising and promotion. youth access to 
tobacco products. environmental tobacco ~.moke. and immunity for the topacco industry from 
future lawsuits, ! . 
The American Lung Association believes the settlement falls considerably short of protecting 
public health. The proposal is wrought with gaping loopholes that can be manipulated by the 
tobacco industry. 

Followin is a summary ·of the American Lung Association's key concems about the tobacco 
se ement -
FDA Authority 
The settlement stipulates that the FDA can regulate nicotine as a drug but not ban it from 
cigarettes until 2009 and only then through a "formal" rulemal5lng process before an 
administrative law judge. Before reducing nicotine levels, the FDA must prove that its action 
will result in "a significant overall reduction of health risks," is technologically feasible and will 
not create "Significant demand" for black rrar1<et or smuggled Cigarettes. 

Furthermore. the agreement provides that :he industry will disclose ingredients to the FDA. but 
allows it to designate any ingredient as a c;)nfidential trade secret, a designation the FDA would 
have to accept. 

CAVEAT: The settlement document is complex. The document is not a draft of legislative language, 
rather it is a narrative outline of potentialle~lislation. Some sections are vague or open to differing 
interpretations. This PubliC Policy Brief is not a comprehensive analysis of the agreement, rather it is 

. an attempt to highlight many of the questio~s and problems the American Lung Association has 
found in reviewing the settlement agreemen t. As ALA continues its analysis, this document will be 
revised. 

American Lung Association July 21, 1997 
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ALA position 

10, 

The FDA's authority to regulate tobacco is sacrosanct No changes in the agency's current 
authority or limits on future authority are acceptable. The tobacco settlement would make it 
almost impossible for the FDA to regulate Ilicotine. 

PAGE 

The settlement sets up two unacceptable t,urdles for the FDA to regulate the nicotine in tobacco 
products through its authority over medical devices. First, the agency would be required to use 
"formal rulemaking" to get the job done. Unlike "notioe and comment" rulemaking, which can be 
concluded in a year or so, formal rulemakiflg requires a full-scale evidentiary proceeding that 
can take many years. Second, the settlement would require the agency to prove that lowering 
nicotine levels will not create a black-mark.!t demand for tobacco products with higher nicotine 
yields. Meeting the final test on black market or contraband sales will be impossible for the 
agency. Tobacco exeCutives agree. British American Tobacco CEO Martin Broughton said in 
the Wall Street Journal about the likelihooc that FDA would regulate nicotine: "It is an unlikely 
prospect. The contraband part gives me U:e most comfort.' 

For years, public health advocates have argued that the public, especially users of tobacco 
products, have a right to know what additives the companies put in their products. The 
settlement does nothing to rectify this probiem. 

Immunity from Future Liability 
The settlement insulates the industry from ~aying any penalty for past wrongdoing. It provides 
that "no punitive damages [may be imposed] in individual tort actions,' It also strips away the 
right of individual plaintiffs to band togethe! to bring class-action cases, thereby affording 
tobacco victims fewer rights than people in;ured by other consumer products. The settlement 
also places strict caps on the amount of damages a tobacco company would have to pay in a 
given year and on the amount an individua' could recover in one year. 

ALA position 
The American Lung Association is adamartly opposed to any immunity or limits on the tobacco 
indystrv's future liability. Damages should 110t be capped. No limitations should be imposed on 
punitive damages. There should be no ban on class-action lawsuits. As Joan Claybrook of 
Public Citizen puts it, "Sending the civil jusl ice system to benefit a corporate wrongdoer is 
unjustified and sets a dangerous preceden t that every irresponsible corporation will want to 
follow: 

Advertising & Promotion 
All outdoor tobacco advertising (billboards, etc.) would be banned, as would advertising via the 
Internet. Sports promotions and in-store dio;plays would be banned. Tobacco ads could no 
longer feature human images or cartoon cllaracters. The cigarette companies would pay for 
anti-tobacco advertiSing campaigns. Cigal~tte packages would carry stronger warnings 
covering 25 percent of the front of a packa:3e. 

ALA position 
Limits on advertising must be comprehens.ve. When faced with restrictions in the past, the 
industry has found creative and successfUl ways to market its products. This scenario has been 
the case in other countries that have impo~;ed advertising restrictions. The creative genius of 
the industry, coupled with that of its high-p:!id adver'Jsing consultants, will come up with a 

American Lung Association July 21,1997 
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brand-new world of tobacco marketing to g~t around the settlement. Options a tobacco 
company might use include direct mail malketing. toba= company "outlets" and paying 
celebrities to smoke their brands in public. 

Compliance & Corporate Culture --- "Look Back" Provisions 

PAGE 

The settlement would fine the industIy if ycuth smoking rates do not drop by 30 percent in 5 
years, 50 percent in 7 years. and 60 percellt in ten years. There is a penalty of $80 million per 
percentage point by which the target is missed. This figure is based on the estimated pro.fit 
from a lifetime of smoking if the individual t'egan at age 14. The fine is subject to an annual cap 
of $2 billion for the entire industry. After pc1ying the fine. however. the industry can petition the 
FDA to argue that it pursued all "reasonable available measures' to reduce youth smoking and 
took no actions to undermine that goal. If he FDA accepts that argument. the companies get 
75 percent of their money back; if the FDA does not accept the argument. the companies can 
appeal the matter in court. The fine is tax ,Ieductible as a business expense. 

ALA position 
The financial penalties are much too low and could be recouped by the industry by raising the 
price of cigarettes just a few cents per pack - now at 5 t~ 8 cents per pack. This program is an . 
industry-wide program vyith no a=untabilily by individual companies. A program that will 
really change corporate behavior must reqllire individual companies to take responsibility for 
the sale of their products to children and sclnction those companies for failing to resolve the 
problem. The fine levied against a comp'iny must not be tax deductible and must be severe 
enough to change behavior. These sanctk,ns must place the offenders at severe and 
escalating disadvantage for their behavior. Additional nonfinancial "penalties' must be added to 
ensure youth smoking rates are met. such ,3S plain packaging or a total ban on advertising for 
companies found to be targeting youth. AI.:o. details are needed on what will constitute 
"reasonable available measures" that the industIy can claim were employed to reduce their 
non-compliance fee. 

Environmental Tobacco Smoke (ETS) 
Tobacco use in public places. workplaces "f 10 or more persoos and fast-food restaurants 
would be prohibited. except for areas with >'eparate ventilation and through which nonsmokers 
need not pass. Exemptions include bingo ~arlors. casinos, prisons and tobacco stores. The 
legislation would not preempt or otherwise affect any federal rules that restrict smoking in 
federal facilities. ; 

ALA position 
The settlement language dealing with ETS position is weaker than current law in many states. 
Ventilation systems are not an acceptable alternative. The settlement would not protect 
restaurant. bar and other hospitality workers - the very people who often work for hours in 
smoke-filled environments. The agreemer:t appears to continue exemptions for smoking in the 
Veterans' hospitals and other federal facilities. As we move into the 21 st century, our goal 
should be 'zero" tolerance for toMcco smo:~e. 

American Lung Association July 21,199-/ 
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Public Health Funding 
Toba= companies would pay $368.5 biJIinn over 25 years for anti-smoking campaigns and 
public health efforts. Most would be paid ir; annual installments starting at $10 billion and rising 
to $15 billion. 'The money would be divideC: among the states whose attorneys general sued, 
public health groups. and a new industry fu,1d to pay for damage claims and treatment cost 
owed to smokers who are iII. 

ALA position 
The tobacco industry is getting off lightly. Companies can raise prices and write off the 
settlement payments as tax deductions. pu',;hing payments onto the taxpayer and tobacco 
consumer. In the meantime. millions of current smokers will continue to use their deadly 
products and the industry will continue to lure new. young smokers into nicotine addiction. The 
settlement provides a stable financial situaton for the industry for the next 25 years. 

Tobacco Industry Documents 
The settlement purports to require the toba::co companies to release documents relating to 
health effects and researCh. marketing and children. However. the settlement does not require 
the industry to disclose a single document t'lat it has not already released in litigation. In fact. 
the settlement allows the industry to continl:e pressing the same privilege and confidentiality 
arguments it has used to block discovery in litigation. The settlement provides that industry 
lawyers will conduct a document-by-docum"nt review of all records withheld as privileged in 
litigation to reconsider whether they should be released. Only after the review is completed 
would any independent assessment of the validity of privilege claims be allowed. 

ALA position . 
The proposal will perpetuate decades of tobacco industry cover-up. Exempted would be the 
millions of pages of information now Shielded by "attomey-client" privilege. These documents 
can reveal a lot about the, industry's wrongdoing and would be made public through the legal 
discovery process if the states' lawsuits are :lursued in court. 

International Impact 
Worldwide sales of Cigarettes in 1996 reachAd a total of $295.8 billion. Approximately 85 
percent of the three million toba=-related cfeaths occur each year outside the United States. 
By the year 2020, the World Health Organizltion predicts,that 10 million people will die annually 
from tobacco-related disease - 70 percent ill the developing WOrld. 

The U.S. tobacco settlement exdudes the rest of the world. Consequently, the U.S. tobacco 
companies' strategy will be to continue targeting the overseas market, especially the Third 
World and Eastern Europe. where they already sell a large majority of their cigarettes. 

ALA position 
The tobacco set"Jement ignores the rest of the world and condemns children in other countries 
to avoidable tobacco addiction, resulting in rnillions of preventable deaths each year. Promoting 
the export of tobacco-caused addiction, dise; Ise and death is unacceptable. 

American Lung Association July 21,1997 
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Tax Provisions 
Although the industry will pay $368.5 billion dollars (lVer 25 years. almost every penny will be 
deemed a business expense and therefore consideled tax deductible. Given the 40 percent 
marginal tax rate paid by RJR (and presumably by ether tobacco companies). the tax deduction 
would be about $150 billion. 

ALA's position 
Expenses incurred by the tobacco industry as part cf the settlement should not be underwritten 
by the American. people. In order to change the ccrporate culture of this industry it must pay 
for the settlement. And while higher cigarette prices may help reduce youth smoking, the 
payments described in the settlement will not harm the industry financially - in fact the 
settlement provide financial stability for the industry for 25 years. 

For More Information 
Contact: 
Joshua Cooper. Legislative Representative 
jcooper@lungusa.org 
or 
Cassandra Welch, Associate. State Government Relations 
cwelch@lungusa.org 
AlA'ATS Washington Office 
1726 M Street. NW. Suite 902 
Washington, DC 20036 
(202) 785·3355; FAX (202)452-1805 

Recommended Reading . 

The text of the tobacco settlement is available via thE Intemet at: 

www.usatoday.corrJnews/smoke 

Additional information can be found via the following web sites: 

www.lungusa.org 
www.tobacco.neu.edu 
www.washingtonpost.com 
WWW.reuters.com 
www.nytimes.com 
www.ash.org 
www.smokescreen.org 

American Lung Association July 21,1997 
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When You Can't 
Breathe, 
Nothing Else 
Matters~ 
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AMERICAN 
LUNG 
AS5OCIATIO~ 

FOR IMMEDIATE RELEASE Contact: Diane Maple 
2021785-3355 
Elizabeth Elinko 
212/315-6473 

AMERICAN LUNG ASSOCIATION CALLS PROPOSED TOBACCO 
SETTLEMENT ADVERTISING PROVISIONS INEFFECTIVE 
Organization Recommends Stricter Advertising, Marketing Guidelines 

(WASHINGTON -- July 24, 1997) - Calling the proposed tobacco 

settlement's advertising provisions "a mere inconvenience to the tobacco 

industry," the American Lu og Association and a volunteer task force of , 

advertising and marketing I:xperts today issued recommendations for ways to end 

tobacco advertising and rna rketing to adolescents, 

"Joe Camel and the Marlboro Man may be dead, but cigarette advertising 
, 

still has an impact on encouaging young people to smoke," said John R. , 
Garrison, Chief Executive Officer of the American Lung Association, 

The American Lun£: Association created a Tobacco Advertising Advisory 

Commir:ree to analyze the proposed tobacco settlement. Based on that analysis, 

the Lung Association has d<!Veloped the following guidelines to ensure that 

cigarette advertising does not Teach young people and contnoute to their decision 
I 

to smoke: 

• All tobacco adverti~ing visuals accepted by publications with 

audiences over the ,'ge of 18 should be limited to black-and-white 

ads shov.;ng only the product package. No props or scenery of 

any kind should be .Jlowed. Except for the warning label, no 

copy should be allowed. 

• All publications that accept tobacco advertising should be 

required to conduct annual readership studies showing the 

t>ercentage of their I eaders under the age of 18, Those with an 

under-I8 readership more than 15 percent should be propibited , 
(more) 
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LUNG ASSOCIATION _. TOBACCO ADVERTISINGIZ . 

from running tobacco advertisements or announcements of tobacco marketing or 

promotional campaigns. 

• Direct and indirect payments for tobacco product placement in movies, TV programs 

and video games should be banned. So should payments to enrertainment or sports 

figures to smoke "in public" or in the course of their professions. such as in liVe music 

perfonnances. 

"Human images and cartoon characters were banned from cigarette advertising during last 

month's proposed tobacco settJements, however there are an infuUte number of symbols and images 

that can be used which are meaningful to adoiescents," said Dan Cohen. President of Dan Cohen 

MarketingfCommunications, a member of the Lung Association's advisory panel. 
~ • j 

An analysis of a new Camel Lights pri ilt advertisement, which adheres to the proposed tobacco 

settlement's restrictions, reveals the impact symbols and images have on young people. The 
. . I 

advertisement, one in a series ofads in a new Camel campaign, appeared in the July 6, 1997 issue of 

Sports Illustrated and contains the headline "Live Out Loud." Depicted in the ad are several symbols 

that appeal to young people without the use of traditional images such as hUman figures or canoon 

characters. 

"The S)1Ilbols used in the ad-a motorcycle, the wings of an eagle, a camel and the color 

black-create powerful visual messages that ;lPPeal to adolescents," said Penelope Queen, Director of 

Band Consultancy, TE.AM\Strategic Intematj(\nal, and a member of the Lung Association panel. "The 

ad demonstrates how easy it is and will be for me tobacro industry to circumvent the tobacco , 

settlement and create powerful advertising to dfectively reach a youth audience" 

The proposed tobacco settlement recol amends ne\>,' programs for public education and 

tobacco-use prevention, inc.luding counter-advertising campaigns. The American Lung ,A.ssociation's 

Tobacco Advertising Advisory Comm.ittee v.iIl review these proposed programs and make 

recommendations for steps that must be taken to curb the persuasiveness and influence of tobacco 

imagery in American cultur7. 
The ~Umg ;.,:,r.o=i,'i ..... has bcc:a fi~ l.r.cg disose fOC"motr. than 90 yc:us. Whh the ~support aftbe publi:: &nd. the help oCcur 
,'OI~weha~ICCDma.t!)'~~lI.mg~ }{""'~o.o~wtri:.isI1or.~ As"'"~1ookf~toc..ocsccondc:a:=:ry.~wiD. 
~to arivc'lD.eukc ~ Mcrfot C"o.ct')'aD.C. Along with. OUI m=fL:al sa;.ion. Ul.e ~Qll 'Thotacic Socic:y. IoItc provi.ck prognms of edt."C3!ioa. 
r;:o:::nunily s::rvir.c.~. md ~ The ~ l.Jmr A=oc:azioa"s aaivi:.ics ~I! $..~ by t!ma.ti0ft!l to ~ ~ and other 
~ ~QDS. Ycat m.Jyct:uin a.id(Jaoal imorma.tioa via o.a ~ 0aIine ~ h:ywcrd: AlA. CIt Web £k at bD.p:/lvtv.vducgu.sa.org. 

# # # 
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, American .I_ung Association 
TOBACCO ADVERTISING/MARKETING GUIDEUNES 

/ The American Lung Association created a Toba~co Adver'Jsing Advisory Committee to assess the 
future of tobacco advertising under 1) the recommendations made by the Koop/Kessler Advisory 
Committee on Tobacco and Public Health and 2) the ·Proposed Resolution" reached between the 
tobacco industry and the state attorneys general. 

Based on that assessment, following are guidelines the American Lung Association believes should 
govem any future tobacco product advertisemer,l"and marKeting campaigns. In general, these 
guidelines reflect the Lung Association's endorsflment of the Koop/Kessler Committee findings. In 
some instances, the Lung Association's recommendations are even more specific. 

LOOPHOLES IN THE "PROPOSED RESOLUTION" 
• The advertising requirements of the 'Proposed ReSOlution· will not appreciably inhibit 

the tobacco industry's ability to reach ant influence the 12-17 year-old segment of the 
U.S. population. . 

• The Proposed Resolution's ban on the u~e of human images and cartoon characters in 
advertising and promotion is a mere inconvenience 10 the tobacco industry. An analysis 

. of the new Camel Ughts advertisement (Attachment A and the Haney Davidson logo 
marked Exhibit B) shows how easily tobacco manufacturers can develop new ads with 
enormous appeal to people under the ag~ of 18. Killing off Joe Camel and the 
Manborough Man maisatisfy many of thdr critics, but the death of these symbols will 
not seriously diminish the power of tobacc.o advertising to reach and influence teens and 
children. 

AMERICAN LUNG ASSOCIATION ADVERTISING/MARKETING GUIDELINES 
In addition to the recommendations from the Koo;J/Kessler Advisory Committee on Tobacco and Public 
Health (Attachment B), the American Lung Association recommends: 

• NI tobacco advertising visuals accepted in publications for over-18 audiences should be 
limited to black-and-white ads shOwing the product package. No props or scenery of any 
kind should be allowed, Except for the Werning label, no copy should be allowed. 

• The Koop/Kessler Advisory Committee recommends a ban on advertising, marketing 
and promotion of tobacco products directed at persons under age 18. As can be seen 
in Attachment C, many non-youth oriented magazines reach a significant number of 
teens. Therefore, all publications that acc~pt tobacco advertising should be required to 
conduct annual readership studies showin3 the percentage of readers under age 18. 
Those with an under-18 readership of mor·~ than 15% should be prohibited from running 
tobacco advertis·ements or announcement; of tobacco marketing or promotional 
campaigns. 

• The Koop/Kessler Advisory Committee makes excellent recommendations for banning 
direct and indirect payments for tobacco pr:>duct placement in movies. TV programs 
and video games. The American Lung Ass :>ciation additionally recommends an end to 
payments to entertainment/sports figures I<> smoke "in public" or in the course of their 
professions (i.e .. live music performances) 

NEXT STEPS 
80th the ·Proposed Resolution" and the Koop/Kes .,Ier Advisory Committee on Tobacco and Public 
Health recommend significant new programs for publiC education and tobacco prevention, including 
CDunteradvertising campaigns. The American Lun~ Association's Tobacco Advertising Advisory 
Committee next will review and make recommendntions to ensure that counteradvertising programs 
succesffuly affect the pervasiveness of tobacco im3gery and influence in our culture. 

9/9 
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Office or Public Advocacy 
1150 Connecticut Avenue Northwest Suite 810 Washington, DC 20036 
Tel 202 822 9380 

,
American Heart a-A 

Associations.V" 
Fighting Heart Disease 

and Stroke Fax 202 822 9883 
http://www.americanheart.org 

For Release: 
July 15, 1997 
11:00 a.m. ET 

Contact: 
Trish Moreis (202) 822-9380 
Robyn Landry (202) 872-4240 

THE AMERICAN HEART ASSOCIA nON CALLS 
TOBACCO SETTLEMENT PROPOSAL ONE STEP 

IDENTIFIES AREAS OF CONCERN 

Washington, DC -- The American Heart Association announced today its response to the proposed 
settlement document drafted by the state attorneys general and the tobacco industry. 

According to Martha Hill. RN, Ph.D., F AAN, president, American Heart Association, "The proposed 
settlement document includes a comprehensive set of provisions that the public health community could 
not have thought possible just months ago. The proposed settlement is not perfect. Nor can it be 
thought of as a total solution to the death and disease caused by tobacco. But it could serve as a 
significant instrument to help reduce tobacco use." 

Edward F. Hines. Jr., Esq., chair-elect, American Heart Association, led the association's 19-member 
task force that conducted the review of the proposal. "The AHA believes that the horrendous impact of 
tobacco use on the health of all people must be dealt with through multiple approaches. These include 
education; regulatory, legislative and judicial action; accountability by the tobacco industry; and 
individual responsibility," said Hines. 

"The proposed settlement document is quite complex and will require legislative and regulatory action 
to implement and enforce many of its elements. The AHA has identified a number of areas of concern 
related to the proposal, and these concerns will guide our actions as the proposal moves forward," 
added Hines. 

The concerns identified in the AHA's review of the proposal include FDA regulation of tobacco, 
penalties to the tobacco industry, bankruptcy, education, disclosure of industry documents, preemption, 
and immunity. Additionally, the AHA believes there are other crucial issues related to tobacco control 
that must be'addressed. They include international marketing of tobacco products, tobacco excise 
taxes, and tobacco farm issues, 

-more-
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" page two, Tobacco Settlement Proposal 

• FDA Regulation of Tobacco 
Regarding the FDA regulation of tobacco, the AHA holds as an absolute principle that the FDA must be 
guaranteed complete authority over tobacco products, including nicotine. and FDA must be provided 
appropriate resources to carry out its regulatory role. 

• Penalties to the Tobacco Industry for Addicting Youth Smokers 
The AHA believes that shareholders of tobacco companies should lose money each time they addict a 
child to tobacco. The penalties to the tobacco industry outlined in the settlement should serve as a floor 
for Congress in determining how much the industry should pay if youth smoking does not decrease by 
specified amounts. Provisions should be included to ensure that penalties are painful enough to the: 
tobacco industry to eliminate any economic benefit of addicting children to tobacco. 

• Bankruptcy 
Under the proposed settlement, tobacco companies could escape their obligations and liability through 
bankruptcy. The AHA feels it is important that, as legislation moves through Congress, provisions are 
added to prevent this from happening. 

• Public Education 
The proposed settlement sets aside funds for public education, but the AHA believes it is important for 
these efforts to be conducted by organizations independent of tobacco industry influence. Also, it is 
important that designated funds be exempt from the traditional appropriations process to ensure that 
Congress does not divert the funds into other projects. 

• Disclosure of Tobacco Industry Documents 
The settlement provides for disclosure of some but not all tobacco industry documents. In the interest 
of public health, the AHA would like all tobacco industry documents related to health issues to be fully 
and openly disclosed. 

• Preem ption 
According to the AHA, the tobacco settlement agreement must not preempt the adoption of state or 
local laws that are more comprehensive in reducing sales, marketing and use of tobacco products, and 
restricting smoking in public places. The AHA will continue to promote efforts tci-protect people from 
environmental tobacco smoke, which causes 30,000 to 60,000 deaths each year. The proposed federal 
OSHA standards are a minimum that must be met, but stronger state and local policies should not be 
preempted. 

• Immunity for Wrongdoing 
The AHA feels that the proposed settlement must not grant immunity for past criminal wrongdoing to 
tobacco companies or their agents. 

-more-
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page three, Tobacco Settlement Proposal 

"Related to our additional concerns," Hill said, "the AHA believes any actions on tobacco use in which 
the public health community is involved must consider international use of tobacco products. 

"We also believe that the settlement should not preclude the use of tax policy to further decrease 
consumption of tobacco products. 

"And we urge Congress and the White House to actively work to provide tobacco-producing 
communities viable economic options for diversification out of tobacco growing, production and 
manufacturing," added Hill. 

"The battle against tobacco is far from over," said Hines. "As the proposed tobacco settlement 
document moves forward, its terms must be scrupulously watched to assure that the public's health is 
ultimately protected. 

"The American Heart Association remains steadfast in its efforts to hold the tobacco industry 
accountable for the death and disability it has caused. We are committed to assuring that the Congress 
and regulatory agencies enact appropriate measures to correct past wrongdoing and protect our children 
and the public's health." 

-30-
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AMERICAN HEART ASSOCIATION 
Response to the Settlement Proposal 

Between the Tobacco Industry and State Attorneys General 

Prevention of cardiovascular diseases and stroke remains the primary goal of the American Heart 
Association. The costs in terms of lives lost and health because of tobacco use are staggering. 
Tobacco use is the single leading preventable cause of death in the United States. 

• Tobacco use kills more than 400,000 Americans each year - more people than car accidents, 
alcohol, homicides, illegal drugs, suicides, and fires combined. 

• Each day 3,000 children begin smoking in the United States. Each year another I million young 
people will become regular smokers and approximately one out of every three of these adolescents 
will die prematurely as a result of tobacco use. 

• Children are starting to smoke at earlier and earlier ages. Studies show that the proportion of 8th 

and 10th graders who reported smoking rose by 33 percent between 1991 and 1995. 

• Approximately 3 million American adolescents currently smoke, and an additional 1 million 
adolescent males use smokeless tobacco. 

• Cigarette smoking is the greatest risk factor for sudden cardiac death. 

• Chronic exposure to environmental tobacco smoke (secondhand smoke) significantly increases the 
risk of heart disease. 

• Smoking is the biggest risk factor for peripheral vascular disease (narrowing of blood vessels 
carrying blood to leg and arm muscles). Smoke.rs with peripheral vascular disease are more likely 
to develop gangrene and require leg amputation. 

• Of the fifty million people who smoke cigarettes, an estimated 77 - 92 percent are addicted: 

• Some 82 percent of adults who have ever smoked had their first cigarette before age 18, and more 
than half of them had already become regular smokers by that age. 

• The international impact of tobacco on world health is frightening. Between 1992 and 2025 
mortality in developed countries will increase from two to three million. In developing countries, 
where the tobacco industry is concentrating their efforts, mortality will increase from one to seven 
million by 2025. 

The AHA believes that the horrendous impact of tobacco use on the health of all people must be dealt 
with through multiple strategies. These include community education; government interventions 
including regulatory, legislative and judicial action; accountability by the tobacco industry; and 
individual responsibility. 
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At the forefront of our concerns is protecting the health of our children from the addiction, disease and 
risk of death from tobacco use. 

After a careful review of the proposed settlement document drafted by the state attorneys general and 
representatives of the tobacco industry, the AHA has identified a number of concerns. These include 
FDA regulation of tobacco, penalties to the tobacco industry if the terms of the settlement document 
are not met, bankruptcy, public education, disclosure of tobacco industry documents, preemption, and 
immunity of the tobacco industry for wrongdoing. '''':' ....•. 

Additionally, the AHA believes there are other crucial elements related to tobacco control that must be 
addressed by the Congressional and Executive Branches of our government. This response document 
will highlight those as well. They include international marketing of tobacco products, tobacco excise 
taxes, and tobacco farm issues. 

ParI 1 comments on the issues addressed in the proposed settlement document. ParI 2 addresses 
additional concerns that go beyond the scope of the settlement document, which the AHA believes are 
vital to the efforts to eliminate tobacco use. 

Part ]; 

Overview Comments of the Proposed Settlement Document 
The AHA views the proposed settlement document as one step in the battle against tobacco use. 

The proposed settlement document is not perfect. Nor can it be thought of as a total solution to 
the death and disease caused by tobacco. But it could serve as a significant instrument to help 
reduce tobacco use in the United States. Those who have brought the proposal forward with 
true intent to positively improve the health and lives of all people should be thanked for their 
efforts. 

The proposed settlement document is complex and will require legislative and regulatory action 
in order to implement and enforce many of its elements. Implementation of the terms of the 
document demands that the public health community be vigilant in holding both the tobacco 
industry and our government officials accountable to carry out steps that will reduce and 
eventually eliminate use of tobacco products in our country. 

FDA Regulation of Tobacco 
The proposed settlement document sets out detailed provisions for Food and Drug 
Administration (FDA) regulation of the manufacture, production, sales and marketing of 
tobacco products. The AHA holds as an absolute principle that the FDA must be guaranteed 
complete authority, and provided appropriate resources, to carry out its regulatory role over 
tobacco products in a timely fashion. The FDA must be provided funding and other needed 
resources as part of the settlement to enable them to conduct appropriate tobacco regulation 
without interfering with or impeding their regulatory responsibilities over other drugs and 
devices. 

2 
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We also support expansion by Congress of the proposal to give the FDA authority to regulate 
the manufacture, sales and marketing of cigar and pipe tobacco in order to protect the public 
from the addictive and deadly qualities of these products. 

Action by Congress or other government agencies must not create bureaucracy that will prevent 
or obstruct the FDA's ability to control tobacco products. FDA's control over tobacco and 
nicotine products must be total, including advertising and promotion, and Congress must 
commit to ongoing support of the FDA in the control of tobacco products. 

We believe that the FDA's control over nicotine and tobacco should be governed by health and 
science concerns. 

Concerns have been expressed that the proposed settlement document, in apparently requiring 
Formal Rule Making procedures and in requiring specified findings subject to certain 
evidentiary standards, may hamper the FDA in the discharge of its new duties. These concerns 
need to be explored and, if valid, addressed. 

While the FDA's responsibilities relate only to u.s. consumed products, a strong FDA model 
for control over tobacco can serve as a useful template for international control over tobacco 
products. 

Penalties to the Tobacco Industry 
The AHA is concerned about the health damages of tobacco use, and therefore supports 
enactment of penalties significant enough to deter tobacco manufacturers from addicting new 
smokers. The penalties outlined in the settlement document should serve as ajloor for 
Congress and others in determining appropriate amounts the tobacco industry should pay if it 
does not meet the terms of the agreement. Congress should assure there is a mechanism to 
enforce penalties and should be accountable for assuring the penalties are not reduced. 

Penalties need to be painful to the tobacco industry and should eliminate any economic benefit 
of addicting a young person to tobacco. 

Since penalties stated in the proposed settlement document are calculated on current 
information and data on teenage smoking, the figures must be reevaluated annually and 
adjusted appropriately. Adjustments must include evaluation of wholesale and retail prices of 
tobacco products to assure tobacco companies never again profit from sales to children. 

It must cost the shareholders of tobacco companies money each time they addict a child to 
tobacco. 

3 
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Bankruptcy 
As legislation moves through Congress to implement the terms of the proposed settlement 
agreement, provisions need to be added so that tobacco companies cannot escape their 
obligations through bankruptcy. 

Public Education 
The funding of all education programs resulting from the settlement agreement must be under 
the auspices of independent organizations appointed to handle counter-advertising programs, 
educational programs and related issues. This does not preclude government organizations 
from being funded to implement such tobacco-control or education programs. 

This should be done in a manner that streamlines implementation of the educational programs, 
and does not create a bureaucratic quagmire. 

Similar structures should be applied to programs earmarked for state and/or local 
implementation. 

The availability of funds shall be removed from traditional appropriations processes. 

Disclosure of Tobacco Industry Documents 
Documents of the tobacco industries, and persons or organizations under their control, that 
yield information relevant to the health hazards of tobacco products and their use must be fully 
and openly disclosed. 

Preemption 
Any provisions resulting from the proposed tobacco settlement agreement must not preempt the 
initiation, adoption and/or enforcement of state or local laws that are more severe in reducing 
sales, marketing and use of tobacco products, and restricting smoking in public places. 

The AHA will promote and uphold efforts to protect people from environmental smoke, which 
accounts for an estimated 30,000 to 60,000 deaths annually, and significantly contributes to 
diseases including heart disease, cancer, emphysema, chronic lung disease, asthma and sudden 
infant death syndrome. The AHA advocates strong clean indoor air policies, and we view the 
proposed OSHA standards as a minimum that must be met. Stronger state and local clean air 
policies must not be preempted. 

Immunity for Wrongdoing 
Tobacco companies and their agents should not be granted any immunity for past criminal 
wrongdoing. 

4 
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Part 2: 

Additional Concerns of the Proposed Settlement Document 
The battle against tobacco is far from over. As the proposed tobacco settlement document 
moves forward, its terms must be scrupulously watched to assure that the public's health is 
ultimately protected. In addition to the terms contained in the proposed settlement agreement, 
there are three other items of critical concern to the AHA. 

International Marketing of Tobacco Products 
There is a significant concern about issues related to the manufacturing, distribution, marketing, 
sales and use of tobacco outside the United States. The proposed settlement document does not 
address international issues, and we understand that these issues were not a part of the 
discussions that led to the proposed settlement document. 

However, the AHA believes any actions related to tobacco use in which the public health 
community is involved must consider international use of tobacco products. 

U.S. tobacco companies must be prevented from exporting cigarettes and other tobacco 
products that are more hazardous than those permitted on the domestic market. 

In addition the AHA is concerned that a consequence of reducing U.S. tobacco sales will 
intensify marketing of tobacco products elsewhere in the world. Therefore the AHA requests 
that the White House, through executive action, initiate assertive efforts to enable the 
appropriate international organizations to more aggressively attack international tobacco use. 

As a partner with many international health and medical organizations, the AHA believes there 
is a responsibility to look at tobacco control not only within the U.S., but also worldwide. 

Tobacco Excise Taxes 
The settlement agreement should not preclude the use of tax policy to further decrease 
consumption of tobacco products, particularly among our nation's youth. (Independent studies 
of past tax increases show that for every 10 percent increase in the price of cigarettes, overall 
smoking rates fall approximately four percent.) Aggressive enactment of federal and state 
tobacco excise taxes must be maintained. 

Tobacco Farm Issues 
The AHA recognizes the production of tobacco plays a significant role in the economic 
maintenance of many American families living in states that grow a large quantity of tobacco. 
We urge Congress and the Executive Branch to actively work to provide tobacco-producing 
communities viable economic options for diversification as well as ensuring assistance for 
economic development. Opportunities must be provided to tobacco growing communities and 
tobacco farmers which provide for their future economic stability and productivity independent 
of tobacco production. 

5 
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The AHA recommends that a portion of tobacco excise taxes include "set-asides" that will 
provide economic stability for tobacco fanners as they transition out of tobacco crops and into 
other agricultural ventures. 

Summary 
The American Heart Association remains steadfast in its efforts to hold the tobacco industry 
accountable for the death and disability it has caused. We are committed to assuring that the tobacco 
industry and our government agencies enact appropriate measures to correct past wrongdoing and 
assure future protection of our children and of the public's health. 

We are committed to our responsibility as the public's advocate for the elimination of tobacco use. 
This is crucial to our mission: the reduction of disability and death from cardiovascular diseases and 
stroke. 

6 
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September 9, 1997 

Elena Kagan 
Deputy Assistant for Domestic Policy 

Dear Ms. Kagan: 

Floyd W. Hartfield 
President 

Stephen M. Peregoy 
Executive Director 

The American Lung Association of Maryland would like to share with you our reasons for opposing 
the proposed settlemerit "deal" with the tobacco industry. We urge you to join us by taking an 
active role against the proposed "deal." 

The American Lung Association, National Office has stated: 

"Good public policy would dictate full disclosure of all tobacco related documents 
relevant to public health, medical research. marketing and advertising. consumer 
fraud, potential criminal activities, and anti-trust violations on the part of the tobacco 
industry. We believe that any settlement should not be endorsed prior to full 
document disclosure." 

We do not believe that the tobacco industry'S past actions deserve any special treatment by the 
government of the United States. We believe that the tobacco industry has lied about the safety 
of their product, has purposely marketed their product to children, and that the industry has 
manipulated our system of government to protect their financial stability. Because of this, we ask 
that the tobacco industry be held accountable for their actions. Any limitation to FDA's authority is 
unacceptable, as is immunity for the tobacco industry. 

Development of·a national policy on Tobacco and Public Health is necessary and long overdue. 
The Koop-Kessler AdviSOry Committee report contains the outline of such a successful policy 
program_ I urge you to join with the American Lung Association in supporting its provisions as a 
much more viable approach than the "global settlement deal: 

We continue to support the Maryland Attorney General's right to settle Maryland's Medicaid costs 
recovery suit. And we encourage the incorporation of marketing and .advertising limitations into 
any settlement agreement. 

We urge you to reject this industry's "deal" which is designed to protect the tobacco companies at 
the expense of the public's health. Thank you for your consideration of this important issue . 
Please let us know if we can be of any further assistance to your office, 

Cassandra B. Yutzy 
Director of Advocacy 

. ...... _... .......... ... ........... - . -- -
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INTRODUCTION 

The American Cancer Society (ACS) believes that the settlement 
process between 40 Attorneys General and the tobacco industry provides a rare 
opportunity to make substantial inroads in combating tobacco related illnesses -. 
the lare-est cause of death and disease in the United States. More importantly. the 
proposal has the potential to reverse the frightening increase in teenage tobacco 
use. 

Perhaps because the settlement proposal was adopted without the 
benefit of significant public scrutiny or debate. it is clear that as currently 
presented. the settlement is flawed. It includes. in our view, obvious shortcomings 
that must be addressed by Congress to effectuate important tobacco control policies. 
We believe that. using the proposed settlement as a platform. Congress can craft 
balanced legislation that resolves most litigation and ensures adequate public 
health pro~ection from the devastating effects of tobacco use. 

. . 
The proposed settlement must be viewed i.o the context of the 

devastating effects of tobacco use on health and the continued attempts at the 
federal, state and local levels to address this important public health problem. Our 
nation took an important atop toward mitigating tho harm oftobacco use through 
the adoption of advertising restrictions and warning labels in the 1960s. Since that 
time. states have taken the lead in tobacco control through imposing excise taxes on 
cigarettes and tobacco products. banning billboards. requiring ingredient disclosure. 
and through policies aimed at protecting non-smokers from the secondary effects of 
smoking in public places and controlling underage access to tobacco products. The 
settlement proposal offers the opportunity to build upon these state and local efforts 
to establish a national policy for tobacco control with a primary goal of protecting 
our children from ever starting to smoke. HSI,lI'o1rer no single piece of Federal 

. . t Ion -term approach to the roblem of 
tobacco use. The American Cancer Society will continue to work for a op on 
even stronger tobacco. control policies by Congress, state legislatures. local 
governments, and public health officials. 

Despite state and local efforts to control underage use of tobacco, the 
U.S. has witnessed a disturbing increase in the rate of teenage tobacco use: Over 
3,000 teenagers become booked on tobacco for the first time every day. Althougb 
the tobacco industry has consistently denied that it attempts to encourage teenage 
tobacco use, empirical evidence suggests that advertisi.og i.o youth-oriented 
publications, use of cartoon characters in advertising, and the steady display of 
young, healthy models in tobacco advertising all have the effect of increasing rates 
of teenage tobacco use. The settlement proposal represents an opportunity for 
Congress to enact legislation to address the problem of underage tobacco use 
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through 'advertising restrictions. education efforts, and industry incentives to 
decrease the rate oftobacco use among minors, 
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One of the most pernicious aspects oftobacco products is the addictive 
effect of nicotine. The scientific community unanimously agrees that nicotine has 
powerful addictive properties. Indeed. we now know that the tobacco industry has 
been fully aware of these properties for decades. Reducing or even eliminating 
nicotine from tobacco is critical to any effective tobacco control policy. The proposed 
settlement attempts to address thia issue through the regulation of tobacco product 
development and manufacturing. Congressional action on control of nicotine should 
expand the authority of FDA to regulate the sale. manufacture and marketing for 
all tobacco products inclUding cigars and pipe tobacco. 

The American Cancer Sociaty believes that any evaluation of the . 
settlement proposal must consider the following questions: Is the FDA given 
appropriate tools to effectuate critical public health goals through regulation of 
tobacco products? Are regulators. and the public. given appropriate access to 
industry information!ln the health effects of tobacco? Are the roles of.state and 
local governments in implementing tobacco control policies properly enhanced and 
preserved? Does the 'proposal include sufficient incentives for the reduction of 
tobacco consumption and the development oHess hazardous products? 

These recommendations are. to a large extent. based upon the Analysis 
and Review of the Tobacco Settlement that was also drafted and disseminated by 
the ACS. Based on the work of experts in law. economics. medical ethics and public 
health. the Analysis and Review includes separate sections on: a summary of the 
current FDA rule; a ipeciallegal analysis ofthe United States District Court caee 
upholding, in part. the FDA rule; a special legal analysis of the proposed authority 
for the FDA to regulate nicOtine content of tobacco products; an economic analysis of 
the rule; and a discussion of important constitutional issues raised by the 
settlement. In addition;: we provide important factual information about public 
health and tobacco. SpeCific information in these documents supplements our 
recommendations. . 

The following document outlines our recommendation" for the 
Congressional response to the settlement proposal. Most. but not all. provisions are 
analyzed. We have placed the most emphasis on seven principal provisions which 
we believe are the most important to public health. Our review includes a 
summary of the variqus provisions. an analysis of them. and recommended changes 
to legislation that would implement the proposed settlement. We invite critical 
comment and analysis of our findings and recommendations and look forward to 
working with our colleagues in efforts to develop what could become the most 
important public health legislation enacted in this century, 
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ANALYSIS OF PRINCIPAL TERMS OF 
THE PROPOSED TOBACCO SETTLEMENT 

I. INDUSTRY PAYMENTS 

• Summary of Settlement Provisions (pp. 34-35) 

T-541 P.06/32 Job-lT9· 

The settlement requires the tobacco industry to make total payments 
of $368.5 billion (in unadjusted dollars) over 25 years. This amount includes a lump 
sum payment of $10 billion due immediately upon the signing of the statute, 
followed by annual base payments ranging between $8.5 billion and $15 billion. 
The amount of each year's scheduled base payment will be increased over the 
previous year's payment by the greater of 3% or the Consumer Price Index ("CPI"). 
In addition, the payments shall be adjusted according to changes in the domestic 
volume of tobacco product sales. Any decrease iIi·the scheduled annual payment, 
however, will be offset by a surcharge of 25% of any increase in the industry's 
profits from domestic ~ales compared to its "base year" profits. 

In orderito maximize the reduction in youth tobacco use, the 
settlement requires tobacco manufacturers to pass on the costs oCthese payments to 
tobacco consumers byincreasinl: product prices. The settlement will permit tobacco 
companies to deduct these expenses from their federal income tax liabilities as 
ordinary and necessaiy business expenses . 

. ~ 

• ACS Analysis 
I 

From a public health perspective, the substantial industry payments 
are highly desirable as a means of funding public health programs. In addition, the 
requirement that tobacco companies pass along the payments to consumers in 
higher prices will likely reduce tobacco consumption almost immediately, especially 
amon!: minors. The proposal. however, has several serious shortcomings that must 
be addressed. 

First, the amount of the re uired industry payments ma be too small 
to produce significant reductions in youth tobacco use. n s recent economic 
analYsis of the settlement, Professor Jeffrey E. Harris, M.D., Ph.D. of the 
Massachusetts Institute of Technology and Massachl,lsetts General Hospital 
concludes that the present discounted value of the required $368.6 billion payments 
is actually only $194.5 billion. !! As a result, Dr. Harris argues that the payments 
--------:...:-- .'. 
11 Harris, J.E., Economic Analysis oC the Proposed Settlement, American 
Cancer Society Analysis and Review olthe Tobacco Settlement, July 24, 1997. This 
analysis is at Tab 16 ofthe ACS Analysis and Review. 
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would produce a 41-cent per pack increase in the price of cigarettes in Year One. 
This price increase would \n'adually eT0W to 62 cents per pack (in 1996 dollars) by 
Year Five and would remain at that level indefinitely. 

Secondly, the tax treatment of settlement costs will further reduce the 
economic impact upon the tobacco industry and will have a negative impact upon 
federal income tax revenues. Because the required payments are tax deductible to 
the tobacco companies, the payments will reduce the industry'S federal income tax 
'liabilit and w' c . ts. Thus, much or the 
burden of the required payments would be transferred from the to acco industry to 
the federal government, partially transforming the settlement into a federally 
funded program. 

There is widespread agreement among health economists and policy 
analysts that almost no other public health strategy would exhibit the speed and 
cost-effectiveness of impact achieved by increasing the price of tobacco products. 
Increases in price will decrease both participation (the number of smokers) and 
daily consumption am.ounts (the number of cigarettes per person per d,ay). 
Economists have estimated that a 10% increase in the price of cigarettes will reduce 
overall smoking among adults by about 4% and will reduce smoking initiation by 
about 6.75% among minors (this does not include decreases in consumption among 
minors). 

Many public health advocates, including the KooplKessler commission 
have argued that an even lar~er price increase. as much as $2 per pack, i& de&irable 
to reduce tobacco consumption as much as possible while still remaining 
economically feasible.' In previous research, Dr. Harris concluded that the tobacco 
industry could sustaUi price increases of more than $2 per pack and that it could 
afford to make damage payments sufficient to produce such price increases. By 
producing only a 62-cent price increase, the settlement falls far short of the possible 
reduction in youth tobacco use that can be attained by a greater increase in price. . . . .. ~ 

• Recommended Change . 

Congress must design a payment scheme that will raiBe the price of 
tobacco products by requiring additional payments to be made by the industry 
and/or consumers of tobacco. This will have the effect of collecting additional money 
for compensation and for public health programs and will fulfill the more important . . . 
strongly recommend thgt, as part of legislmian implementing the proposed 
settlement, the cigarette e%cise tg% should be raised by at least $2.00, with 
proportionate increaseS in the tax on ciears and pipe tobacco. 
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n. FDA REGULATION OF NICOTINE AND OTHER TOBACCO CONSTITUENTS 

• Summary of Settlement Provisions (pp. 15·18) 

For twelve years, the FDA is permitted to adopt performance standards 
that require the modification of existing tobacco products, including a gradual 
reduction (but not the elimination) of nicotine and the possible elimination of other 
harmful components of tobacco products. These modifications may be required 
based on a finding that such changes: 

(a) will significantly reduce health risks; 
(b) are technologically feasible. and 
(c) will not result in the creation of a significant demand for 

contraband or othQr tobacco products that do not mQet tho product 
safety standard. 

, 
The authority to require any product modification during this initial 

twelve-year period must be based on a showing of "substantial evidence" that is 
documented in an adDiinistrative record and developed through a formal 
rulemaking process, including a hearing. Manufacturers of tobacco products that 
would be affected by any proposed modification have a right of judicial review. 
Congress also may iIitervene if it so chooses. 

Afur th'e initial twelve year period, the FDA is permitted to set product 
safety standards that go beyond the standards it is authorized to set during the first 
twelve years. Specifically, the FDA is permitted'to require the alteration of tobacco 
products. including the elimination of nicotine or other harmful components of 
tobacco products based on a finding that: 

(a) the safety standard will result in a significant overall reduction of 
the health risks to tobacco consumers as a group, 

(b) the modiiieation is technologically feasible, and 
(c) the modification will not result in the creation of a Significant 

demand for contraband or other tobacco products that do not meet 
the safety standard. 

According to the agreement, given the significance of such an action. 
the FDA may require the elimination of nicotine based on a "preponderance of the 
evidence" pursuant to. at a manufacturer's election. a hearing or notice and 
comment rule making with a right of;udicial review. Furthermore. any such action 
must be phased in. and the phase-in period may not begin for two years in order to 
permit Congressional review. 

5 
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Importantly. in any judicial review ofthe FDA's action, deference to 
the FDA's findings will depend on the extent to which the matter at issue is within 
the agency's field of expertise. 

• ACS Analysis 

The 1996 FDA rule asserted the agency's jurisdiction over cigarettes 
under the current medical device law. A federal district court affirmed this 
assertion of authority in the Coyne Beahm case. Because the FDA rule does not 
seek to control the development or manufacturing of tobacco products or impose 
limitations on the nicotine content of these products. the district court decision did 
not address the specific question of whether FDA can impose these restrictions. 

The ACS believes that the procedural hurdles imposed by this section 
are wholly unjustified from a legal or public health perspective. Requiring the FDA 
to engage in "formal rule making" before it can adopt performance standards to 

<modifY tobacco products (mc1uding reduction of nicotine) may enable a single 
tobacco company to cOlllpllcate and encumber the' adml.lllstratlve proc~ss for years 
'lit order to delay a ruIe from going into effect. Additionally, the burden on the 
agency to demonstrate that it meets specified statutory findings by a 
"preponderance of the evidence" before it may ban nicotine altogether introduces a 
new. and presumably higher, standard into administrative law proceedings. 
Finally, it would be difficult for FDA to demonstrate the ne ative findin that 
51 cant emand for contraband products" will not result from changes to _ 

current tobacco products. ThIS requirement coUld be mterpreted to prevent the 
-FBI. frem aeting e.Sitifthe benefits olthe rule far exceeded the costs of black 
market sales in high !ucotine cigarettes. " 

• Recommended Changes 

/~pe~ificallY authorize FDA, after notice and opportunity for 
_~;~mment under 5 U.S.C. § 669, to develop performance standards 

for tobacco products designed to reduce or eliminate any 
constituent, including nicotine. 

0elete the provision governing FDA activities after 12 years and 
~pplY a single standard that would apply from the effective date of 

( . the !Act forward as follows. · 

~ EI~ininat; the ~roposed heightened stan,dard~,of pro?f ("substantial D eVIdence and 'preponderance of the eVlden.ce ) reqUIred for agency 
action and allow traditional adminiSlralive law lO apply. 
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. ~ Delete requiremel~ts that FDA demonstrate that any modificatioll 
~ in tobacco products must be based on a fil~ding that the 

modification will not result in significan.t contraban.d. 

G. Federal requirements to reduce nicotine must apply to cigars and 
pipe tobacco, as well as cigarettes. 

III. PUBLIC DISCLOSURE OF PAST AND FuTURE INDUSTRY DOCUMENTS 

• Summary of Settlement Provisions (Appendix VIII. p. 64) 

The settlement reqltirelS manufacturers to establish and maintain a 
centralized depository for documents "produced" in pending litigation. The 
documents will be available to Congress, state and federal agencies, and the public 
under certain conditions. The industry is permitted. however. to withhold any 
documents it considers to be "privileged" and any materials it considers to represent 
trade secrets. Materials regarding research on health, safety and less hazardous 
products also will be lnCIuded. with the exception of legitimate trade secrets. 

Upon settling the AG euite, the com awes are ermitted to re·re";jew 
!lll documents claimed as pn eged and create a new inventory of privileged 
documents. Anyone wishing to chaUe.nge the industry's assertion of rivilegeor' 
nacre secret must file a eCl e ya three·judge pane 

• ACS Analysis 

It is clear that the tobacco industry has not disclosed aU it knows all ut 
the dangers and addi<:tive properties of tobacco products. Durini' a period when 
millions of Americans contracted lung cancer or other tobacco· induced diseases. the 
industry did not relell:se its own internal research regarding the harmful effects of 
tobacco use. Thus. cOmplete disclosure of industry research regarding the effects of 
tobacco use is essential to a national tobacco control policy. , 

The settlement proposal provides no' explicit deadline for the 
production of the limited number of documents the industry has already agreed to 
produce. More important ettlement does not co manufacturers 
to turn over \Ul eds of thousands of documents; representing million ages. 
c a or' any 0 ents might 
ha '1)ometo' g t through litigation. e e e e . 

L;crimillating eVidence on marketilig research. strategies to induce teenagers to use 
tobacco products. studies on the health dangers of tobacco, and political strategies. 

Although the settlement proposal includes a mechanism for resolving 
disputes over privileged documents, this process is overly cumbersome and 

7 
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extremely time·consuming. Companies could potentially stall review of any 
challenged materlal through the three-judge panel by insisting on a line-by-line 
review of the documents. Thus, what is potentially the most critical information 
may not reach the public for years, if ever. 

The ACS believes that all information on the harmful effects of 
smoking .- whether or not it is privileged or trade secret information .- should be 
provided to FDA for use in development of Product Standards and reduced risk 
products. The FDA has strict requirements relating to non-disclosure of trade 
secrets and has vast.,experience in regulating products on the basis of confidential 
information to review documents that are currently protected under attorney-client 
privilege or are trade secrets. 

*' CRecom:mended Change&> =:> 
1. Congress should ensure that both state and federal courts have 

jurisdiction to quickly resolve privilege claims. The burden should 
be all, industry to demonstrate why documents should not be J 

- diSclosed. :. 

2. Federal legislation regarding disclosure of industry documents 
should also e:rplicitl re uire the industr to release to the FDA all 
m ormatlon .. including research and marketing ata -. t at IS 

. relevant to public health. safety. and the development of less 
hazardous tobacco products. 

L -

IV_ SCOPE AND EFFECT I PREEMPTION 

• Summary of Settlement Provisions (pp. 32-33; 26-27) . 

The set~lement preserves state and local authority to: 

(a) restrict or eliminate underage access to and consumption of 
tobacco; 

(b) further restrict or eliminate ETS exposure in the workplace and 
"other public and private places and facilities;" and 

(c) restrict or eliminate the sale or distribution of tobacco products .. 

The terms ofthe settlement document "preserve" current federal law 
providing for national uniformity of warning labels, packaging and labeling 
requirements and advertising and promotion requirements related to tobacco and 
health. In addition"the preemption provisions of section 521 of the Food, Drug, and 
Cosmetic Act (FDC Act), designed to provide uniform regulation of medical devices, 
would apply to tobacco products since they will be regulated as devices. 

8 
"'''DC· 0141111·0 •• ,201.02 



AUG-05-9T 16:01 From:A~RICAN CANCER SOCIETY 2025461682 T-541 P.12/32 Job-IT9 

However, under the "Penalties and Enforcement" provisions of the 
settlement proposal. state enforcement actions may not impose obligations beyond . 
those imposed by the Act (el'cept where the Act does not specifically preempt 
additional state law obligations) and is limited to the penalties listed. Thus. it 
appears that the settlement would preempt state and local laws with respect to 
penalties and enforcement. 

• ACS Analysis 

The Federal Cigarette Labeling and Advertising Act (the "Labeling 
Act") requires cigarette manufacturers to include specified warning labels on 
cigarette packages, and it bans cigarette advertising on television, radio, and other 
media subject to the j~isdiction ofthe Federal Communications Commission. The 
LabQling Act also contains a provision preempting state and local laws to the extent 
that they impose: (l);a requirement or prohibition. (2) based on tobacco use and 
health. (3) with respect to advertising or promotion. (See Cipollone v. Liggett 
Group, Inc.), All three of these criteria must be met in order for the state or local 
law to be preempted. , . 

Although the Labeling Act's preemptive force has been construed 
narrowly by the United States Supreme Court, many state and local regulations fall 
under its scope. For example, any state or local regulation which restricts tobacco 
advertising or promotions with the goal of protecting health is preempted, In 
addition. many common law tort claims are preempted, For example. if a plaintiff 
claims that post-1969' advertising or promotions should have included additional. or 
more clearly stated warnings or information. these claims are preempted by the 
Labeling Act. . , '" 

Similarly, in Medtronic. Inc, v. Lohr .. the court narrowly construed the 
preemption provisions of the FDC Act, which preempts requirements that are 
"different from, or in addition to any requirement applicable under this Act to the 
device" and which relate to safety or effectiveness ofthe device or other matter 
included in such requirement. Noting that throughout our history, the states have 
exercised their police powers to protect the health and safety of their citizens 
"because these are 'primarily and historically, .. IIlatter[s) of local concern'" the 
court held that the provision does not preempt state common law negligence 
actions. The court appears to hold that only if FDA promulgates a requirement, 
and a state imposes a specific duty on a device manufacturer that is "different from. 
or in addition to" the FDA requirement, does preemption take place. . . 

• Recommended Changes 

As noted in the introduction, state and local governments have 
undertaken significant efforts to control underage use of tobacco, through imposing 
excise taxes, restrictions on sales to minors, labeling and disclosure requirement and 

9 
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policies protecting cit~%ens from secondary effects of smoking. ACS believes that as a 
general rule, states and localities should be authorized to enact laws that are the 
same as, Dr more stringent than, federal tobacco cOlttrol lows. The followil~g changes 
would implement this,policy: 

1. The "Penalties and Ellforcement" provision would preempt state 
laws governing penalties and enforcement. These provisions 
appear to contradict provisions found elsewhere in the proposed 
settlement. Legislation shOUld provide that state and local 
enforcement authority and penalties may be more stringent thaI! 
federal law. 

2. In addition, the ACS recommends that Congress carefully review 
the implications of any new federal law regulating tobacco 
products as medical devices and clearly specify instances, such as 
requirements for modification of tobacco products or good 
manufacturing practice requirements, in which preemption is 
warranted. Requirements under the Federal Food, Drug and 
Cosmetic Act for labeling and advertising of devices should not 
serve all barriers to additional state and local requirement~ as long 
as they do not conflict with requirements imposed by the FDA. 

3. Bec6use the Labeling Act precludes many state and local health 
requirements implementing the initiatives as well as many 
common law tart claims, the ACS recommends that the legislation 
include a provision amending tli~ preemptive language of the 
Labeling Act. Such an amendment should permit states and 
localities to enact lows which en,hance and supplement the goals of 
the L,abeling Act. 

V. REDUCING UNDERAGE TOBACCO CONSUMPTION AND "LOOK BACK" 
PROVISIONS 

• 
• Summary of Settlement Provisions (pp. 24-25) 

The "look-back" provision sets specific targets for the reduction of 
underage smoking and use of smokeless products over the next ten years. These 
targets are as follows: . 

Smoking Reduction 
30% : 
50% ' 
60% 

,,\.DC· OHIOII • o'tGno~.o, 

Smokeless Reduction 
25% 
35% 
45% 

10 

Year 
5th 
7th 
10th 
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If the targets are not met. the FDA may impose a mandatory 
surcharli:e on the relevant industry (i.e .. cigarette or smokeless tobacco) based on 
the estimated profit the indu5tl)' would earn over the lives of all underage users in 
excess of the target. The surcharge is subject to an annual cap of $2 billion for the 
cigarette industry and a proportional cap for the smokeless tobacco industry. 

Manufacturers are eligible to receive a partial abatement, up to 75%. 
ofthe surcharge. To·.receive the refund. a company must prove: 

(a) it "acted in good faith" and in full compliance with all laws: 
(b) it pursued "all reasonably available measures" to attain the 

targets; and 
(c) there is no evidence it took action to undermine achievement of 

the goals. 

AdditioJ;lally, states are required to have a "no sales to minors" law. 
Each state must conduct 250 random, unannounced inspections per one million 
popUlation annuallY,tt? ensure retailer compliance. The FDA must det~rmine, on an 
annual basis, whether each state has "pursued all reasonably available measures" 
to enforce the ban on tobacco sales to minors. Further, FDA must presume that a 
state has not met this standard if the following compliance rate targets are not met: 

Year 
5th 
7th 
10th 

Retail Compliance Rate 
75% 
85% 
90% 

States that fail to meet enforcement targets will lose Medicaid-related 
funds from the settlement for each percentage point it exceeds a target, up to a 
maximum of 20%. The FDA must refund up to 75% ofthe withheld funds, however, 
if the state shows: 

(a) it acted in good faith and full compliance with all laws; 
(b) it,Pursued "all reasonably available measures to attain" the 

targets; and 
(c) there is no evidence it took action to undermine the achievement 

of the goals. 

• ACS AnalySiS and Recommended Changes 

While the concept is sound. the effect of the "look back" provisions may 
be limited. As written, the proposal doel: not include sufficient economic incentive 
to ensure that industry will meet the targets established in the proposed 
settlement. However. properly crafted, "look back" provisions can provide a strong 
motivation for the industry to comply with other aspects of the settlement and to 
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take seriously their responsibility and role in decreasing underage tobacco 
consumption. As they are included in the settlement proposal, however, the 
provisions are seriously flawed and should be amended. Proposed changes include 
the following: 

1. Lower targets should not be allowed for smokeless tobacco 

hi:;::!:: :6: ~W:t:!::nt:=:::!~t~l~;:~:~~:tso:~:~~~ 
teenage boys has outpaced that of cigarettes. 

Re'commended Change: Raise the targets for smokeless tobacco 
products to the same level as cigarettes. Any legislation should 
include all tobacco products; i.e. cigars, pipe tobacco as a target 
objective. 

2. There is insufficient incentive for an individual manufacturer to 
curb its own marketing efforts to attract potential underage users, 
since it will not be proportionally accountable for any violation of 
the .targets. 

Recommended Chanll'es 

v e .ve or tobacco companies to gain a 
_ disproportionate share of the underage market by imposing t e 

'surcharge on each company!individually bC18ed on 
brand.spec,fic youth consumption. 

ro riate sales data, by brand, must be provided by the 
• 0 er ormance y m UJt u I 

- esV\"an.ws. 

3. An.economic analysis of the tobacco industry by Jeffrey Harris, 
M.D., Ph.D., an economist at the Massachusetts Institute 01' 
Technology, indicates that the present value of the $80 million 
surcharge and the $2 billion cap are too low to serve as an 
effective deterrent. g; According to Dr. Harrie, even under 
optimistic assumptions, the industry could pass along a $2 billion 
surcharge to consumers by increasing prices only 8 to 10 cents per 
pack .. The surcharge must be high enough to ensure viEorous 
efforts to meet statutory targets. 

2,/ See Tab 16 of the ACS Review and AnalYl!is. 
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Recommended Chang.@.: The $2 billion cap should be 
.el ; minated and surcharge payments should be at a rate to plOwde 
an effective incentIVe for industry to help achieve results. 

4. The rebate provision is so bro~dly worded that it could be 
. interpreted to allow a rebate even if a manufacturer took only 

token efforts to meet targets. Moreover, the reward so high 
(mandatory 75% refund) that the industry has a much stronger 
incentive to fight for the rebate than to achieve the youth -
""dllctjons rhus completely undermmmg the mtent and 
effectiveness of the "look·back" provisions. 

Recommended Change: Eliminate the rebate altogether. 

5. In an effort to minimize the effectiveness of random, unannounced 
inspections by local authorities, the tobacco industry has 
succeeded in passing laws in many localities banning the use of 
min.ors as straw purchasers. 

Recommended Change: Implementing legislatwn should 
explicitly authorize state and local governments to use minors in 
compliance checks. 

6. The Secretary of Health and Human Services has estimated that 
three-fourths of the approximately one million tobacco outlets sell 
tobacco to minors. 

Recommended Change: With this many outlets, it is critical 
that any "no /lales to minor,s" law must require the licensing 
authority to conduct, or to arrange for, periodic compliance checks 
at every licen,sed store. These checks should be conducted, at a 
minimum, two or three times an.nually. 3.1 

VI. DISCLOSURE AND REGULATION OF NON-ToBACCO INGREDIENTS 

• Summary of Settlement Provisions (pp. 19-20) 

Under t.he ComprehenGive Smoking Education Act ("Smoking 
Education Act"), each manufacturer, packer or importer of cigarettes must annually 

'J! ~ No Sale' Youth Tobacco and RespoDsjble Retajljng' Developin~ 
Responsible Retail Sales Practices and Legislation to Reduce Illegal Tobacco Sales 
to Minors. Findings and Recommendations of a Working Group of State Attorneys 
General. 

13 
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provide the Secretary with a list of ingredi~nts added to cigarettes during their 
manufacture. The list may not identify the COmpany which uses the ingredients or 
the brand of cigarettes which contains them. The Secretary is to transmit to 
Congress a report based on such information of a summary of research activities 
and their findings, on the health effects of the ingredients. and information on any 
ingredient which. in the judgment of the Secretary poses a health risk to cigarette 
smokers. 

The sett.lement proposes adoption of legislation that would supersede 
the reporting requirements of the Smoking Education Act and replace them as 
follows: \. 

1. Manufacturers would be required to provide FDA on a 
confidential basis a list of non-tobacco ingTedients, by brand. 

2. Within 5 years of enactment of the legislation. manufacturers 
wo1,1ld be required to submit for each ingredient. a safety 
assel'lsment demonstrating that "there is a reasonab~e certainty in 
the: 'minds of competent e;cientists that the ingredient (up to a 
specified amount) is not harmful" under intended conditions of 
use. FDA must review the safety and approve or disapprove the 
u~e. of the ingredient. If FDA takes no action within 90 days. the 
ingredient would be deemed approved. 

. t, 

3. New ingredients, or the addition of current ingredients beyond the 
specified amount. would be subject to comparable requirements to 
submit a safety assessment. 

4. The settlement contemplates treatment of Some ingredient 
information as confidential. and protects ingredient information 
not'subject to disclosure under federal food law. For 5 years. such 
information would not be required to be disclosed unless FDA 
disproves the safety of an ingredient. 

• ACS Analysis 

Overall. the proposal for the first time would require submission of 
specific information on tobacco ingredients. by brand. to FDA and require a 
demonstration of safety of the ingredient. much like that required of a food additive. 

The description of the confidentiality provisions is somewhat unclear. 
however. since as a general rule there is no trade secret provision under food law 
that protects disclosure of ingredients. Percentages of ingredients are protected. as 
are flavors and manufacturing processes. But the existence of an ingredient is not 

_ regarded as trade secret information. 
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• Recommended Changes 

.. /l.J ''Ingredients'' must include all additives and other substances 
-V L7 derived from tobacco, as well as non-tobacco ingredients, 

* Q There is no justification for denying the public access to 
information on the existence of ingredients in tobacco and 
legislation including such a provision should be rejected, 

3. The legislation should specifically provide FDA with the authority 
and responsibility to establish safety standards to serve as the 
basis for the safety assessment .. 

/' ~e provision authori:ing incluBion of an ingredient in tobacco if 
L..---'" a safety assessment is not acted upon within 90 days should be 

deleted. 

o The ?egislation should make it clear that a safety ass~ssment must 
include an evaluation of ingredients used in combination with each 
other, as well as the fact that ingredients are altered through 
burning. 

VII. REDUCED RISK PRODUCTS I "SAFER CIGARE'M'ES" 

• Summary of Settlement Provisions (pp. 14-15) 

The proposed agreement would bar tobacco product manufacturers 
from making claimil that Iltate or imply a reduced health risk, unless it can 
demonstrate to the FDA that the product in fact "significantly reduces the risk to 
health" compared to ordinary tohacco products. Additionally. the FDA has 
authority to approve all health claims made in advertisements in order to "prevent 

.. the public from being misled." 

With regard to tobacco products that the agreement refers to as "less 
hazardous," the FDA may permit scientifically·based health claims. In addition, 
the FDA can provide ,exceptions to the advertisi.o,g restrictions that apply to other 
products if it determines that to do so would "reduce harm and promote the public 
health." 

If a mariufacturer dsvelops or aequites technology that reduces the risk 
from tobacco products. it is required to notify FDA and crOilS licenile iluch technology 
for a reasonable fee to other manufacturers. Procedures to resolve license fee 
disputes and assurance of protection of confidential data during the development 
process are contemplated. 

15 
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Importantly, in any judicial review of the FDA's action, deference to 
the FDA's findings will depend on the extent to which the matter at issue is within 
the agency's field of expertise. 

• ACS Analysis 

Mandatory licensing of trade secret data has been successfully 
accomplished through amendments to the Federal Insecticide. Fungicide. and 
Rodenticide Act (FIFRA) in 1972 and 1978. Under current law. when pesticide 
research data submi.tted to EPA are considered by the agency in support of another 
company's registration. compensation of the company that first submitted the data 
is required. Initially. EPA hearing examiners determined what constituted 
"reasonable" compensation; this responsibility was transferred to private 
arbitrators in 1978. " 

• 
FIFRA'!l mandatory data licensing and compensation scheme has 

survived a constitutional challenge as a governmental "taking" of private property 
without just compens~tion in violation of the Fifth Amendment. Ruckelshaus v. 
Monsanto Co. In Thomas v. Union Carbide Agricultural Products Co.; the Supreme 
Court concluded that the delegation of adjudicat9ry power to arbitrators, rather 
than the courts, did !lot violate the "separation of powers" required by the 
Constitution. 

• Recommended Changes 

Legislation implementing this proposal must be carefully crafted to 
ensure that .. 

1. FDA' i" provided the authority. an.d the resources. to establi"h all. 

appropriate means of measuring risk, and determining reduced risk. 

2. A,pproval by FDA as a "reduced risk" product must be based on i2f2JJ1 
reduced risk and whether it makes a contribution. to reducing addiction. 

3. The '''reduced risk ,. program shotild be balanced by efforts to 
facilitate. and erpedite, development and approval of pharmaceutical products to 
treat tobacco dependence. 

16 
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ANALYSIS OF REMAINING TERMS OF 
THE PROPOSED TOBACCO SETTLEMENT 

VIII. AG'S Rli:COMl'olENDED ALLOCATION OF PUBLIC HEALTH FUNDS 

• Summary of Settlement Provisions (pp. 36·38) 

T-541 P.20/l2 Job-1T9 

Of the $368.5 billion in payments that will be received from the 
tobacco companies over twenty· five years. the Agreement recommends that 
approximately $93 billion. or roughly 25% or the total payments. be used to fund 
public health prog-rams. as follows: . 

• HHS will receive $125 million for the Drst three years. and $225 
million annually thereafter to fund youth prevention. adult 
cessation, research and other programs. 

• FDA will receive $300 million annually to carry out its obligations 
and' to enforce the provisions of this settlement. . . 

• St~te and local governments will receive $75 million for the first 
two years. $100 million the third year, and $126 million annually 
thereafter to fund community·based prevention programs. 

• $100 million per year will be dedicated to fund research and 
development of tobacco prevention and cessation methods. 

• Sports teams and events that lose tobacco industry sponsorship 
will receive $75 million per year for the Drst 10 years following 
the effective date oithe settlement. After 10 years, these funds 
will be reallocated to other public health programs. 

( 

• An. independent, non·profit organization to be formed will receive 
$500 million per year to fund multi·media public education 
camp3.lgns. 

• A newly formed Tobacco Cessation Trust Fund will receive $1 
billion per year for the first four years and $1.5 billion per year 
thereafter. The fund, which will be managed by the Secretary of 
HHS. will be used to assist existing smokers in their efforts to 
quit smoking. 

• A Public Health Trust Fund under the control of a Presidential 
Commission will receive $25 billion to fund specific 
tobacco· related medical research. Representative, from the 
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public health community and state Attorneys General will serve 
on the Commission. 

• ACS Analysis 

Overall. the~e provi~ion5 appear promising. but they represent only 
the recommendations ofthe participating state Attorneys General. Ultimately. the 
President and Congress will be charged with deciding how to allocate these funds. 
The> ACS is confident that the> President and Congress will perform this function 
faithfully. holding the best interests ofthe national public health as its foremost 
objective. . 

Of greater concern. however. is the fact that these provisions only 
account for approximately 25% ofthe total industry payments. The settlement does 
not explicitly provide for the allocation of the remaining 75% of the payments. 
Presumably. these funds will be used to settle cenain private law suits. to pay 
legal fees. and to compensate states for tobacco· related Medicaid costs. 

• Racomn\andad Change!> 

The ACS would prefer to have a greater percentage of the industry 
payments explicitly devoted to fund public health programs. Congress should 
conduct hearings to determine how much funding is needed for these public 
programs and which programs are most effective in achieving the stated public 
health goals. 

While the ACS trusts that states will use the unallocated funds to pay 
for tobacco· related medical expenses and public health programs. the ACS believes 
that the settlement should provide greater detail regarding how the unallocated 
funds are to be used. ; 

, 
IX. NATIONAL TOBACCO CONTROL PROTOCOL AND CONSENT DECREES 

• Summary of Settlement Provisions (pp. 27·28) 

In order to insure that the settlement will benefit all states. including 
those that are not participating in the settlement. the industry will enter into a 
"national tobacco control Protocol" (the "National Protocol") that will embody 
certain terms of the Act. The National Protocol '\'Will be a binding contract 
enforceable by the federal government and all st>!ltes. and it will not be subject to 
facial constitutional challenge. 

In addition. the tobacco industry and the participating states will enter 
into consent decrees. that will reiterate. in identical language. the terms of the Act 
governmg: 
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1. advertising, marketing. and youth access restrictions: 
2. trade associations: 
3. lobbying restrictions: c 

4. disclosure of tobacco smoke constituents; 
5. disclosure of non-tobacco ingredients; 
6. disclosure of industry research "relating to health, toxicity and 

addiction;" 
7. compliance and corporate culture; 
8. payments to the states; 
9. obligations to deal only with complying distributors/retailers; 
10. warnings, labeling and packaging; and 
11. dismissal of other pending lit'igation specified by the parties. 

The consent decrees will not includ~ the terms of the agreement 
goverrung: 

1. product design, performance or modification 
2. m!inufacturing standards and good manufacturing practices 
3. testing and regulation of toxicity and ingredients approval; and 
4. the national FDA look back provisions. 

The aettlement requires that the consent decrees be construed in 
conformance with the Act and the National Protocol, and with each other. The 
parties shall expressly waive all constitutional challenges to the consent decrees, 
and the terms oftheiconsent decrees shall remain binding upon the parties even if 
corresponding provisions of the Act are declared .unconstitutional. . . 

• ACS Analysis , . 

Although the content of the National Protocol is not clearly defined, 
this provision willsetVe the important function of extending the settlement to the 
ten non-participating states. Thus, the ACS suppons this provision as a means of 
establishing and maintaining a nationally unified campaign to reduce tobacco use 
and improve public health, 

The ACS also supports the Consent Decree provisions because they 
provide an important "back-up" system which will remain effective even if portions 
of the Act are declared unconstitutional. Although the parties to the settlement will 
not have standing to challenge its constitutionality, the Act is likely to face 
numerous constitutional challenges from third parties. 

• Reconunended Changes 

The consent decrees must also provide for the achievement of 
agreed-upon. public health goals as a "safety net" in ca$e federal legislation flounders. 
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.. '. " 

Congress should also require the parties to submit draft consent decrees and a draft 
Natiol1al Protocol in the early stages of deueloping federall~islation so Congress 
can determine whether these three pieces "fit" together, and determine how conflicts 
ill enforcement, claimed rights, and procedures can be resolued. 

X. LICENSING OF RETAILERS 

• Summary of Settlement Provisions (pp. 12-13) 

The provisions to eliminate youth access to cigarettes and smokeless 
tobacco are enhanced by a requirement that the Federal government establish 
minimum standards for a retail licensing program financed througb funding 
provided by indu&trypayments. The licen&ure pI:ogram would apply to all 
manufacturers. distributors. wholesalers. retailers. and importers oftobacco 
products. It would b~ enforced by federal, state a:nd local authorities. The new 
licensing program: . 

• Pronibit" the sale oftobacco products to consumer& by an 
unlicensed seller; 

• Requires that applicants and holders of a license comply with all 
federal statutes and regulations governing tobacco products; 

• Imposes licensing fees to cover costs incurred by states to 
administer the licensing program; 

• Esiablishes comparable Federal licensing provisions for the 
mil,itary and ather U.S. GovernJoent operations and for Indian 
tribes. ;, 

The settlement also specifies penalties for violation of the licensing 
laws. Any peraon who sells tobacco products without a license is subject to criminal 
sanction;, including a $1.000 fine, six months imprisonment, or both. For 
corporations, the settlement calls for a maximum fine of $50,000. States may 
impose more severe penalties than those set forth under federal law. 

Civil sanctions for violating state licensing laws governing the sale of 
tobacco to minors could result in fines and license suspension or revocation. 
depending on the number of offenses committed within a two-year period. Each 
state must enact an enforcement scheme that provides "substantially similar 
standards" to the federal minimum. Civil penalties are as follows: 
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Offense w/in 2 yr. pd 
First I 

Second' 
Third 
Fourth· 
Fifth 
Sixth· Ninth 
Tenth 

• ACS Analysis 

Maximum Cjvil Penalty 
$500. 3 day license suspension. or both 
$1,000, 7 day suspension, or both 
$2,000. 30 day suspension. or both 
$5.000, 6 month suspension, or both 
$10.000, one year suspension, or both 
$25.000 or mandatory revocation for 3 years 
Mandatory license revocation 

If adequately funded and administered, a national licensing system 
can help reduce illegal sales to minors. However. research of local enforcement 
schemes for both tobacco and alcohol demonstrate that license suspension and 
revocation are much more effective deterrents to reducing illegal sales to minors 
than finanCial penalties. 

While sia.tes may impose more severe criminal penalties, .the civil 
penalties are clearly s'tated and states are required to enact laws imposing similar 
penalties. This penalty scheme would expressly preempt more stringent and 
effective state and local sanctions. such as required license revocation. 

The requirement that state and local governments enforce the 
licensure provisions would be allowed under tenth amendment analysis. In Printz 
v. United States and New York v. United States, the Supreme court makes clear 
that the federal government may not commandeer states to carry out federal 
objectives. despite Cdngress' power to pass laws under the Commerce Clause. That 
is, the federal government cannot impose unfunded mandates on states. However, 
in this case, the requirements are funded by tobacco industry payments, and 
therefore, the provisions requiring enforcement of licensure provisions are 
Constitutional. 

• Reconunended Change 

Delete the option of financial penalties for second and subsequent 
offenses, make the escalating schedule of suspensions mandatory, and require license 
revocation after the third offense. 

XI. NATIONAL CLEAN INDOOR AIR STANDARDS 

• Sununary of Settlement Provisions (pp. 30·31) 

The proposed settlement agreement restricts indoor smoking in "public 
facilities" (a building entered by 10 or more people at least one day per week) to 
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negatively pressurized areas ventilating directly to the outside. Employees shall 
not be required to enter the smoking area while smokini is occurril)g Restaurants 
(other than "fast food restaurants"). bars . s. casinos. 

n 0 a s, tobacco merc ants and prisons are exempted. The settlement would:.g 
require OSHA to Issue reg auons to Imp hese standards. wit~ 
enforcement costs paid by the industry. but would become effective within one year 
regardless of OSHA's actions. 

The act would not preempt or otherwi$e affect any other state or local 
law that impose the .same or more stringent restrictions on smoking in public 
facilities. Similarly. the agreement does not preempt or otherwise affect any federal 
ruleG that re~trict ~moking in federal facilities. 

• ACS Analysis 

These provisions summarize H.R. 1771. "To Amend the Public Health 
Act to Protect the Public £rom Health Hazards Caused by Exposure to . 
Environmental Tobacco Smoke." introduced by Representative Waxm!ln on June 3, 
1997. There is no fe~ieral preemption provision in the bill. . 

• Recommended Change 

CS su orts H.R. 1771 and repommends its adoption as part of 
the legislation implementing the settlement agreemeltt. ee secticfn IlIon ACS 
recommendations regarding preemptwll. 

XII. 
i 

RESTRICTIONS ON MARKETING AND ADVERTISING 
, 

• Summ*ry of Settlement Provisions (pp. 8·9) 

The Se~t1ement proposal includes the following restrictions on 
marketing and advertising: 

• 

• 

• 

• 

• 

Authorize only black and white. text-only ads in publications with 
16%+ youth readership; 

Ban brand-name event sponsorship, such as concerts and sports; 

Ba~ all billboards. outdoor signs, and signs in arenas; 

Ban all human images and cartoon characters from advertising 
and packaging; 

Ban advertising on non·tobacco products. like caps. jackets and 
bags; 
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• Ban use of non-tobacco brand names on tobacco products: 

• Ban offers of non-tobacco items or gifts based on proof of purchase: 

• Require ads to carry FDA-mandated statement "Nicotine Delivery , 
Device;" 

• Prohibit point-of-purchase ads in all facilities other than 
adult-only stores and tobacco outlets (with very limited 
exceptions): 

• Ban advertising on the Internet. unless "'designed to be 
inaccessible in or from the [U.S.];" 

, 
• Prohibit payments to place products in movies, TV programs and 

vidpo games, or "to 'glamorize' ,tobacco use in media appealing to 
minors," including records and' concerts; 

• Require disclaimer in ads with "product descriptors {e.g., 'light' or 
'low tar')"; and 

• Require FDA review of all new ads and labels concurrent with 
introduction. 

• ACS Al}alysis and Recommended Changes 

Overall, ACS strongly supports all of the proposed marketing and 
advertising restrictions, which appear to have the potential to impact public health 
in a positive way. However, there are several shortcomings and weaknesses that 
need to be corrected. ' 

1. In the first five years, the FDA may alter or strengthen these 
marketing restrictions only under "extraordinary circumstances," 
even though the industry may develop new. unanticipated or even 
unintentional marketing techniques that continue to appeal to 
mUlors. 

Recommended Change: Delete the condition that FDA can 
make changes only under "extrCUJrdinary circumstances". 

2. Cigars and pipes are exempt from advertising restrictions, even 
though cigar use among minors is climbing fast. 

Recommended Change: Apply the advertising and marketing 
restrictions to "all tobacco products. " . 
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3. The industry may continue using traditional product "descriptors'· 
such as "light" and ··mild" simply by adding a disclaimer in their 
ads, even thougb surveys show 60% of smokers wrongly believe 
such cigarettes are less harmful. On the other hand. a new and 
genuine reduced·risk product may not list such claims unless the 
manufacturer ';demonstrates scientificallY" that the product 
"significantly" reduces health rillk. 

Recommended Change: Require traditional product 
"descriptors" like '1ight" and "mild" to meet the same health claim 
standards established for new, reduced· risk products. 

XIII. RESTRICTION!l ON YOUTH ACCESS TO TOBACCO 
, 

• Summary of Settlement Agreement (pp. 11·12) 

Under t.he settlement agreement, FDA would be provided explicit , . . 
authority to:.. . . 

• Ban sales to kids under 18; 
• Require photo i.d. for anyone under 27 and a face· to· face 

transaction; 
• Ban all vending machines: 
• Require minimum pack of20; 
• Ban sale of single cigarettes and free samples; 
• Prohibit mail order sales except with proof of a~e. with FDA 

review after two years; and . 
• Ban self·service displays, e~cept in adult-only facilities, and 

tobacco must be behind the counter, under lock, or if on the 
counter not visible or accessible. 

• ACS Analysis 

ACS strongly supports these needed measures, but recognizes that 
without adequate enforcement, they will be of little use. Recently, Congress cut the 
administration's proposed budget for enforcing the current FDA rule from $34 
million to $15 million. 

• Recommended Change 

Insure that industry funds earmarked for enforcement may not be cut by 
appropriations committees. 
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XlV. WARNINGS, LABELING AND PACKAGING 

• Summary of Settlement Provisions (pp. 9-11) 

Under the settlement agreement. manufacturers of cigarette packs 
would be .required to rotate eight explicit warnings. including "cigarettes are 
addictive." "cigarettes cause cancer." and "smoking can kill you" on a large label 
covering 25% ofthe upper front panel. Smokeless tobacco would carry four similar 
warnings. Warnings must cover 20% of all advertisements. FDA may "require label 
and advertising disclosures relating to 'tar' and nicotine. [and] disclosures by other 
means relating to other constituents." 

• ACS Analysis 

These are significant improvements over the existing warning labels. 
However. under the p'roposal: 

1. Only the front of packages require warnings. 
" 

2. Industry package designers may develop new ways to minimize 
the impact oithe warning labels. 

• Recommended Changes 

1. Require warnings on the back of packages as well. 

2. Require FDA to issue regulations on warning labels that prevent 
manufacturers from using packaging or de4lign techniques that 
reduce the impact of the warnings. 
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ECONOMIC ANALYSIS OF THE 
PROPOSED TOBACCO SETTLEMENT 11 

T-541 P.25/!! Job-IT9 

It has been widely reported that U.S. cigarette manufacturers 
will be required to pay a total of $368.5 billion during the first 26 years of 
the tobacco industry-wide Proposed Resolution.?:J This characterization 
of the settlement payments, however, 8ubstantially overstates the real 
value of the amount that will actually be paid. 

• _The reported 24·ycar total of $368.5 billion does not take into account the 
.. "adJustment f~r volume" provisions in the Proposed Resolution. 31 This 

provision esse',tially pegs all payments to the volume of cigarettes Sold, and 
therefore render& the payment scheme equivalent to a unit tax on cigarettes . 

• As the Proposed RAsolution contemplatldB, 4J this virtual tax will be passed on 
o COllsumers in the form of hi her neeg.Au a result, the volume of 

cigarettes sold will decline. and therefore tota in ustry pa ems wi:J:t 
decline, too. : 

• Based on a conservative economic model of the relation between cigarette 
consumption and cigarette prices, §! I estimate that the real price of a pack of 
cigarettes (in 1996 dollars) will rise by $0.41 per pack in 1996 dollars at the 
outset. This virtual tax will gradually increase to $0.62 per pack (in 1996 
dollars) by the fifth settlement year, and remain at that level indefinitely. 

JJ Prepared by Jeffrey E. Harris, M.D., Ph.D; of the Massachusetts Institute of 
Technology and Massachusetts General Hospital. The views expressed here are 
those ofthe author. They do necessarily represent the position of the 
Massachusetts Institute of Technology or the Massachusetts General Hospital. 

2J "Proposed Resolution: For Settlement Discussion Purposes Only. 6/20/97, 
3:00 p.m. DRAFr." 68 pp. 

ial "Proposed Resolution ... Title VI, B5," at p. 34. 

~/ "Proposed Resolution ... Title VI, B7," at p. 35. 

fJ1 See Harris. J.E. "Comments on: Proposed Resolution: For Settlement 
Discussion Purposes. Only. 6/20/97, 3:00 p.m. DRAFT." 68pp." Commissioned by 
the American Cancer SOCiety, June 26, 1997. My model assumes that current price 
elasticity of demand is ·0.4, and that, even in the absence of price increases, 
cigarette consumption will decline at a background rate of 0.6% annually. 
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• If the virtual tax is fully passed on to American smokers, as I expect it will, 
then total U.S. cigarette consumption will fall from 24.2 billion packs 
annually to 22.3 billion packs in the bage year of the Ilettlement, and 
continue to decline gradually to 18.4 billion packs by the 25th year. Applying 
the volume adjustment provision, I estimate that the face value of industry 
payments would amount to $304.3 billion over 25 years. 6! 

• The face value of industry payments, however, does not reflect their presen.t 
discounted value, that is, the amount that investors would be willing to pay 
today for a portfolio of 25-year corporate bonds that promised to pay exactly 
what the Proposed Resolution mandates. Based on an interest rate 
comparable to. the long·term rates on corporate bonds and U.S. Treasury 
obligations. I estimate that the resent discounted value of volume· adjusted 
tndustry paynients would be $194.5 billion over 25 years. 11 

The Proposed Resolution imposes financial penalties on • 
cigarette manufacturers if the proportion of 13- to 17-year-olds who smoke 
cigarettes every day does not reach specified target levels within 5 to 10 
years. fit While economic research suggests that teenagers' smoking rates 
may be especially responsive to price. the increase in cigarette price 
antioipated Crom tpe Proposed Resolution would be insufficient by itllelfto 
reach the specified targets. 

• Based upon my analyses of data from the University of Michigan's 
"Monitoring the Future" Study, I estimate that the "base percentage" of 
underage daily smokers (that is, the 1986-1996 historical average) is 15.2% W 

§I This computation does not include the drop in Federal excise tax revenues 
and state excise and ;>ales tax revenues on cigarettes that would result from falling 
cigarette consumptiop. For example, even if states raised their excise and sales 
taxes to keep pace wjth inflation, the loss in state revenue would have a face value 
of $43.2 billion over ~5 years. . 

I 
11 My calculations of present discounted value took into account the "intlation 
protection" provision' (Tile VI, BA) of the Proposed Resolution. 

!if See Appendix V of the Proposed Resolutioh. 

fil See ''Monitoring the Future" Study. Cigarette Stati.stics Table I: Long·Term 
Trends in Prevalence of Cigarettes for Eighth, Tenth, and Twelfth Graders. Ann 
Arbor: Univ. Michigan, 1997. I estimate the base percentages to be: 8.5% for 8th 
graders; 14.7% for 1Qth graders; and 19.2% for 12th graders. The population. 
weighted average, as specified in Appendix V, A.I of the Proposed Resolution, would 
then be 15.2%. 
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Hence, the five-year goal of a 30% reduction in underage smoking prevalence 
would mean a target rate of 10.6% daily smokers. This target actually 
mounts to a 58% reduction from the current 1996 prevalence of 18,2% among 
eighth· to twelfth· graders. 101 

• Based upon the most recent economic research on the responsiveness of youth 
smoking to increases in cigarette prices, ll! I estimate that the expected 
$0.62 increase in the real price of cigarettes would translate into an 18% 
reduction in teenage smoking from its 1996 level, that is, to about 14.9% 
daily smokers, which is well above the calculated target rate of 10.6% daily 
smokers. 121 

1 compared the effect of the Proposed Resolution on cigarette 
consumption and governmental revenues with that of an inflation
adjustable increase in the Federal excise tax on cigarettes. A SI.OO-per
pack tax, levied by -Congress in the bAse year And Adjusted to keep pace 
with inflation, would yield approximately 60% more revenues over 25 
years than the Proposed Resolution. An inflation-adjusted $l.50-per-pack 
tax would yield more than twice the revenues; expected from the Proposed 
Resolution. A S1.50-per-pack price increase; I estimate, would be sumcient 
by itself to reduce the 13- to 17-year-old daily smoking rate to the target 
level contemplated'by the Proposed Resolution. 

lQl The 1996 rates of daily smoking in the "Monitoring the Future" Study were: 
10.4% for 8th grader~; 18.3% for 10th graders; and 22.2% for 12th graders. The 
population·weighted flverage, as specified in Appendix V, A.1, would then be' 18.2% 
for 1996. 

1lI See Chaloupka FJ, Grossman M. "Price, Tobacco Control Policies and Youth 
Smoking," Working Paper No. 5740. Cambridge MA: National Bureau of Economic 
Research, Sept. 1996; These authors estimated the "participa.tion price elasticity," 
which captures the effect of price on the proportion of youth who smoke, to be ·0.6. 
The "overall price elasticity," which also includes:'the effect of price on the number 
of cigarettes that youth smokers consume, was estimated to be ·1.3, 

121 Under the surcharge provisions of Appendix V, the resulting smoking 
prevalence would amount to only a 2% reduction from the "base percentage" of 
15.2%. Hence, the reduction in underage smoking rates would fall 28 percentage 
points below the 30'percent target. While provillions B.1(b)(1).(3) of Appendix V 
(pp. 53·54) are complex, it appears that the resulting surcharge would reach the 
$2 billion cap imposed by provision B.1(b)(4)(p.o4). If this surcharge were passed 
onto all consumers in the form of higher retail prices, the effect would be about 
$0.08 per pack. 
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• If. CongresQ raised the cigarette excise tax by $1.00 per pack and periodically 
revised the tax to keep pace with inflation, then the face value of industry 
payments would be $480.1 billion over 25 yean, as compared to $304.3 
billion under the Proposed Resolution. The present discounted value would 
be $314.4 billion, as compared to $194.5 billion under the Proposed 
Resolution. By year 24, total U.S. cigar9tte con9umption would be 17.1 
billion packs, as compared to 18.4 billion under the Proposed Resolution. The 
daily smoking rate among 13· to 17-year-olds would decline to 12.9%, as 
compared to the 14.9% rate expected under the Proposed Resolution. 131 

• If Congress raised the cigarette excise tax by $1.50 per pack andperiodically 
revised the tax to keep pace with inflation, then the face value of industry 
payments would be $653.2 billion over 25 years, as compared to $304.3 
billion under the Proposed Resolution. The present discounted value would 
be $427.8 billion. as compared to $194.5 billion under the Proposed 
Resolution. By year 25. total U.S. cigarette consumption would be 15.5 
billion packs. as compared to 18.4 billion under the Proposed Resolution. 141 
Thus. an inflation-adjustable tax of $1.50 per pack would. by itself. result in 
a decline in youth smoking 9ufficient to achieve the target rate of 10.9% 
contemplated by the Proposed Resolution . 

.lal Since cigarette consumption would decline. there would be a reduction in 
state excise and sales tax receipts equal to $69.6 billion in face value and $37.0 
billion in present d.iecou.nted value OV9r 25 years. See footnote 6. 

141 Since cigarette consumption would decline. there would be a reduction in 
state excise and sales tax receipts equal to $77.5 billion in face value and $48.7 
billion in present discounted value over 25 years. See footnote 6. 
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SMOKEFREE EDUCATIONAL SERVICES, INC. 
375 South End Avenue 

Suite 32F 
New York, NY 10280 

Phone: (212) 912-0960 Fax: (212) 488-8911 

e-mail: SESTalk@aol.com 

MEMO 
To: ELENA KAGAN 

From: JOSEPH W. CHERNER 

Date: 9/9/97 

Subject: National Tobacco Settlement 

We urge you to oppose the terms of the tobacco settlement currently under 
consideration and support much stronger measures to protect the next generation 
from tobacco addiction. 

The tobacco cartel has lied to the American public for 40 years. It still refuses to 
admit that smoking and secondhand smoke cause cancer or that nicotine is 
addictive. It still refuses to admit that it targets young people. 

We urge you to demand that any settlement includes, 1) public disclosure of any 
secret internal tobacco cartel documents, 2) full regulatory authority of tobacco 
products by the FDA, 3) severe annual penalties against the tobacco cartel for 
failure to reduce youth tobacco addiction, 4) a warning on every cigarette pack 
stating: "This product contains nicotine, a highly addictive drug," and 5) a 
smoke-free work environment for all workers, including restaurant workers, because 
no one should be forced to breathe smoke to have a job. 

History will remember the Clinton administration in large part for its leadership on 
this issue. We are counting on you to bring the tobacco cartel to justice. 

Thank you for your attention. 



Date: 9/9/97 Time: 2:39:22 PM .. I, To: ELENA KAGAN Deputy Asst. for Domestic Policy 

'. 

SMOKEFREE EDUCATIONAL SERVICES, INC. 
375 South End Avenue, Suite 32F 

New York, NY 10280 

Phone: (212) 912'()960 Fax: (212) 488-8911 

Strengthen the Settlement with the Tobacco Cartel 

The proposed settlement between Attorneys General and the tobacco cartel does not go far 
enough to hold the tobacco cartel accountable. In particular: 

1. The tobacco cartel should have to admit that a) Smoking causes disease, b) Secondhand 
smoke causes disease, and c) Nicotine is addictive. 

2. The tobacco cartel should have to turn over "privileged" documents detailing what it 
knew about tobacco-caused diseases and nicotine addiction, and when. 

3. Tobacco smoke pollution should be prohibited in all public places and work places. 
Restaurants, bars, casinos, bingo parlors, and prisons should not be exempt. The 
health of restaurant workers, bartenders, casino workers, bingo parlor workers, and 
prison guards is just as important as everyone else's. 

4. The tobacco cartel should not be given five more years of un penalized access to children. 
In five years, there will be a new president and a new congress that may have a different 
position on tobacco. The tobacco cartel should be held accountable every year and face 
significant fines if youth smoking does not decline. 

5. The fines stipulated in this agreement if youth smoking rates do not decline are 
insufficient to deter the tobacco cartel from targeting youth. In other words, the tobacco 
cartel has a financial incentive to continue targeting youth. 

6. Every cigarette pack should contain the following warning: "This product contains 
nicotine, a highly addictive drug." 

7. The FDA's control over nicotine should not be compromised. The FDA should 
determine, without obstacles, when and if nicotine levels need to be reduced. This is 
current law: So anything less would be a step backward. 

8. Fines paid by the tobacco cartel should not be lowered if the cartel addicts fewer people. 
Doing so would be like telling a serial murderer that he will get a lighter sentence if he 
kills fewer people. 

9. The $5 billion annual compensatory cap should be raised significantly and increased 
each year by the cost ofliving. 

10. The present value 0[$368 billion dollars paid over 25 years is far less than $368 
billion. All annual payments made by the tobacco cartel should be increased each year 
by the cost ofliving. 

Page 2 of 2 
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Amendment by Senator Harkin to the Amendment by Senator Hutchison: 

Strike [he text and insert in lieu thereof the following: : 

Section 1903(d) of the Social Security Act (42 U.S.C. 1396b(d» is amended by adding at the end 
thereof the following new paragraph: 

• • 

"(7)(A) In determining the amount to which a State is entitled under subsections (a) and 
(b), the Secretary shall, in the case of a State- that has complied with subparagraph (B), 
waive the applicability of paragraph (2)(B) and paragraph (3) of this subsection with 
respect to amounts that the State has recovered from manufacturers of tobacco products 
pursuant to the settlement of litigation filed prior to January I, 1999, by or on behalf of 
States against such manufacturers for harm caused by tobacco products. 

"(B) In order to comply with this paragraph, a State shall annually certifY, in such form as 
the Secretary may require, that it is carrying out a plan to spend not less than 2S percent 
of the amounts the State recovered pursuant to the litigation described in subparagraph 
(A) on activities to reduce tobacco use. Such activities shall: 

"(i) consist of such tobacco use prevention programs (including counter-marketing, 
school and community-based prevention programs, smoking cessation programs, 
enforcement oflaws relating to tobacco products, ongoing evaluation) and such 
other activities as the Secretary determines are reasonably designed to reduce 
tobacco use; and 

"(ij) supplement and not supplant funds already being spent on similar activities in 
the State. 

"(C) The Secretary shall monitor the use of amounts recovered pursuant to the litigation described 
in subparagraph (A). TIthe Secretary determines that a State d!d not spend funds in the manner 
described in the certification provided pursuant to subparagraph (B), the Secretary shall revoke 
the waiver granted to such State pursuant to subparagraph (A) and shall revise payments made to 
the State under this section accordingly." 
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IN 'rHE SENA"I'Hl OF TIm UNITED STA1'ES 

___ . ___ -::-.illtl'odllf·,,1 1101' follolY;lIg bill; whi"h w.1N "I'nll twi .. , mill 
"""N""cI to th" CUlllluitll\! m. ____________ _ 

·A BILL 
To amend tjtle XIX of tho Social Security Act to permit 

the SOOI'Ctary of Health and Hl1Int\l'I Services to wllh~ 

reconpment undP.r the mediC/lid program of certain timclN 

l"e6eived by il Sta.te from IlU\lmf'nctl1T'(\rs of tobooco PI'Od

nets if 1\ Stnt.e U~.R a poltion of sullh funds fOl' tobacmo 
nBC prcw.lltion aud reduction progJ'/UIIR, 

1 Be it enacted by the .. "fenate and lluulltl (}f Represerlta-

2 ti1J1l.~ of lhe lh,ited StCJ,t('.,~ (if AmeriM in Omtgt'tJSs (~~V!7n1Jlf'.tJ, 

3 SECTION 1. 9B0llT TITLE. 

4 This Act, may he cited a.~ tho' " ___ _ AL.t uf 

5 1999". 

6 SEC, 2. FINDINGs, 

7 COUgt"eAA lllil.k~R the fnIlO\\illi{ fillciiugR: 

P. 002 

• 
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(1) To}:wlt>.oPI~u~~ UJ'C the fOl'elllost prevent-

2 ablc IJ[~llthp,'Obfu~lhiu!i"g AllJcrica tmlay, More 

3 tlmi' 400,IlOO iJl(liyi(1i.~I\IS" (lie eadl ycal' <\.'1 II 1'~l!lIlt 
.". :. 

4 of tobac>.oo illrlmuid iIIr'U!IIRth'> Ilnd t'Onditiolls, . ~ ." 

5(2) Vililli'lIy.~tP;i~· ilStll'K of tobacco pl'OChH1.<i 
".:., ..... ; '~::'" . 

6 are l111del' Jogl\l-li:ge~ E,'f!ry cmy, 3,000 youllg' PCOplll 

7 bcconln regnlar Rm!)k~. Of, tJle,'Ie children. l,noo 
8 will die pl'8matl.1l'Oly 1'1'0111 a tobacco-l'elnt,cll cliSMse. 

9 (3) Tobacco pl·od1.1cts n~'O illhcl'clIt.ly dmlg"Cl'lll1N 

10 and Muse call cor, hoCll't dil:lCllllC, nil!! other f>eriolls 

) 1 adverse health effoots. 

t 2 (4) Medicm.id is If. joint Feclel'lu-StI\te pl\J1;Ut'.J"-

13 Rhlp IJI'OgrA.IU deRiguM Lo provide heruth eare to (,iti-

14 zeUl! with \ow-inco(ue. 

15 eJ!) On ilverllg<l, t.htl Federal Govol'Tlmcnt pays 

16 57 pl'rcellt of the costs of the mediCAid program, 

17 aud 110 StAte must pt~y fOl' JIIm~~ than 50 pnf'l!t!lIt IIf 

18 the oost oCthe pl'ogram i II that Stat.t'. 

19 (6) 'I'he oomprehclIsNo flettlem£'lIt of November 

20 1998 between 1l1l\llufaetlll'tlI','l of tob:U!I'~) {ll'lIIllJelt", (nx 

21 defiued iu Rel1j;ioll 5702(11) of tho llltol11al lievcllue 

22 Cod£' of 1986) uud Rtllt~~:;, and t.ho ilJdividu!l.l Stato 

23 settlcment'!! I-eac:hed witli AIWh IlItLI1Ilnu~t.I1l'l.'I'Il, ill-

24 (lhll[c! c'li\inlH i\.I'il'lillg ou1 ur tbe lIIedil'aid p'~lgmlll. 
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(7) It i~ iu the ilit!)''OHt ot thE' [Jublif! health to . '. ~'. . 

target, n portion of :tl~tilllrfl'! l'et:!~ivE'd by Rtntcfl i"" 
'. <l ra..ci11It, of sil(ih~eiiJ~n.~;tf,.c::: townl'(l~ (:omLaLtiug the 

.. ~;' :".~:' :. : . 

pi'Oblcm of yonth lilliOl(ii!A',' . 
.. : ::'.,:, .. 

6 PB.OGRAM oFTOJWJCQ...BllLATED PUNDS, 

7 (11.) IN nENlllltAl,,~tion J fJ03(d)(3) of the Social 

8 Socmit.y Act (42 n,H-C, liJ9f;h(rI)(:m ill IlIlltlllded-

9 

10 

(1) by i1IAElI'tiIlp; "(A)" before "Tile"; nlld 

(2) by adding ILt the eud the following: 

11 "(B) The Seetcta,y Nlmll waive the applifahility of 

12 8ubpal'agrnph (A) and paragraph (2)(B) with respect to 

13 amounts recovered 01' pairl to n SttLtP. >l.'\ 1111.11. of the COIll-

14 pl'ehensive settlemElllt of NllvClubcl' 1998 between l1U\Illl-

1 S fact;nrcrs of tobMcO produeJt:1I (1lS defiued ill seotion 

16 5702(cl) of the Iuternal Revenne Code of 19H6) C\lul 

J 7 Stll.W~. Ol' as pnl'L of allY iudividu~\l State settlement or 

18 judgment l'ell.l!hcd ill litit,ratioll iuitiated or pursued by l\ 

19 StJlte lIgllillllt om! Ill' IIJOI'f' Rue,la llLlLUUrac1ul't'!rll, it, with 

20 l'eRlx!I!t. t~) n fi!ll!ld ymw, t.lw St~lt~_ 

21 

22 

23 

24 

"(I) C~I!lT,if'i(!" tbat. at. Jm~"t 25 {llll'c'ellt. of /1111111 -amollllt.'l l'OOI"iVl.'d dlll'illg thQ Cifleal ,yeal' wiJI be E'X

pcmlec1 Oll activities to I'cxlucc tobn.ceo usc de.~crilJc1d 

ill i'lUbptwagl'aph (0); 

P. 004 
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H,b.! '. 

I . H( ii) inclm)es a.<i l)fLrt of KlICh cCl1:ificutiulI 1\ 

2 written descl'iptionofhi)w RIlI',h l\mOllllt.~ will be Co"'-
". .;: ~ -'. ' 

3 (!Glided; and 

4 -"(iii) sllpp\eniclI~~ illld docs lIot RlIppl:mt the . . .' 

5 -Iew.l or fllucJ.q E'.xpeli~_h.v the State as of .Jnly I, .. '., . . 

6 1999 for lIimihwtWtivitiii~ ill UIO State, 

7 "(0) F91' purposes of subpamgrnph (B)(i), uct,ivitim; 

8 t.o l-educe tobaooo liRa Ilollsi~t uf tobaaco llse prevention 

9 mltll'eductiull progwulIH, illllilltlillg-

10 "(i) coullt.el'-lIIsrkeullgj , 

11 "(ii) tlOllllt.el'-nclvel'tilliugj 

-12 "(iii) sahaa! 8!ld cOllunuulty-based educatioll 

13 and Pl'P.Velltioll progl'ItIllS; 

14 "(lv) smoking (!llsllation pl'Ograms (including 

'S trninillg fol' health care l,n'Ofessianals and providers 

)6 (m how to COlldl1Ct such programs); 

17 "(v) C!IlfOl'tlCllWllt of lawl! l'c1ntillg to tobacco 

18 {ll'()(m(!t.Rj mid 

19 "(vi) evaluation ~U1d !iUl'VeiJJalUle of tim cffoc-

20 tivCIIElfIIl of Ruoh progJ'II.IIL'i alit! nd,ivitip.s, 

21 "(D) Not.hillg ill 'mhpm7~"iLph (R) shll.lI be c;ol~~t.rJ.lE!(l 

22 as Iimitiug thE': ant.l1o,;t.y of the Secl'etalY uudel' thiR title, 

23 ro-

24 "0) l-etillil't! rl!)lolt.~ 1lllum' FleotioJl 1902 (a)(I:i) 1 
2S "-lid ('()Iuln!!t illveRtigntiol1s tAl CIIRII 1'1' thnt II Ht.llt,1\ iN 

P,005 
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1 complying with n certification S11bluitted under that 

2 RllbpnmgJ'nph alld (~Iallse (iii) of thnt. Ilnh)HLI'l\graph; 

3 Ill' 

4 "Oi) limit 01' clcny Ft'tlel'n\ pn~1110lItl'l l!lIIleJ' thiR 

5 IIA<!tiou to a State that \U\N fiLii,\!! to SO comply.". 
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CAMPAIGN {or-TOBACCo-fREE j~i 
NATIONAL CENTER FOR TOBACCO-FREE KIDS 

TO: Bruce Reed 

FROM: Matthew L. Myers 

DATE: 03/08/99 

SUBJECT: Draft Language 

Bruce -We put together some draft language. It is similar to language several 
Republicans on the Hill had been drafting. We put this together quickly so it 
may be flawed, but it contains the basic concept. Twenty percent of the 
money for programs to reduce tobacco use; no other strings; no need for the 
states to apply or seek permission from the federal government in advance of 
spending the money; flexibility as to how the money is spent within agreed 
upon parameters. 

We are not wedded to the specific language, but I wanted you to see it even if it is 
something we just put together quickly. If you have problems, let me know. 
We want to be with you on this. 

This does not include the concept of rewarding a state that does well that Chris 
Gregoire has discussed. Our informal idea on that concept was that if a state 
reduces tobacco use among kids by 50% after 5 years they could reduce the 
total spent on these programs to 15%; if the state reduces tobacco use 
among kids by 70% they could reduce the annual expenditures on these 
programs to 10%. If, however, tobacco use among children begins to rise 
and goes back up above these levels, spending levels would have to be 
restored. 

1/4 
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DRAFT RECOUPMENT WAIVER LANGUAGE 

1 SEC. __ . (a) Section 1903(d)(3) of the Social Security Act (42 

2 U.S.C. 1396b(d)(3» is amended-

3 (1) by inserting "(A)· before "The"; and 

4 (2) by adding at the end the following: 

5 "(8) The Secretary shall waive the applicability of subparagraph (A) 

6 and paragraph (2)(B) with respect to amounts recovered or paid to a State 

7 as part of the comprehensive settlement of November 1998 between 

8 manufacturers of tobacco products (as defined in section 5701 (d) of the 

9 Intemal Revenue Code of 1986) and States, or as part of any individual 

10 State settlement or judgment reached in litigation with respect to harm 

11 caused by tobacco products initiated or pursued by a State against one or 

12 more such manufacturers, if, with respect to a fiscal year, the State-

13 "(i) certifies that at least 20 percent of such amounts received 

14 during the fiscal year will be expended on activities to reduce 

15 tobacco use described in subparagraph (C); 

16 "(ii) includes as part of such certification a written description 

17 of how such amounts will be expended; and 

PAGE 2/4 
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1 "(iii) ensures that any amounts expended under clause (i) 

2 supplement and do not supplant the level of funds expended by the 

3 State as of July 1, 1999 for similar activities in the State. 

PAGE 3/4 

4 "(C) For purposes of subparagraph (8)(i), activities to reduce tobacco 

5 use consist of tobacco use prevention and reduction programs, including-

6 "(i) public education, counter-marketing and counter-

7 advertising; 

8 "(ii) school and community-based education and prevention 

9 programs; 

10 "(iii) smoking cessation programs (including training for health 

11 care professionals and providers on how to conduct such programs); . 

12 "(iv) enforcement of laws designed to reduce tobacco use and 

13 protect against the harms caused by tobacco products; and 

14 "(v) evaluation and surveillance of the effectiveness of such 

15 programs and activities. 

16 "(D) Nothing in subparagraph (8) shall be construed as limiting the 

17 authority of the Secretary under this title to-

18 "(i) require reports and conduct investigations to ensure that a 

19 State is complying with a certification submitted under that 

20 subparagraph and clause (iii) of that subparagraph; or 
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• 

1 "(ii) limit or deny Federal payments under this section to a 

2 State that has failed to so comply:. 

• 



State 

Alabama 

Alaska 

March 12, 1999 

STATE PLANS AND PROPOSALS: 
STATE TOBACCO SETTLEMENT 

MARCH 12, 1999 

Governor Legislature 

Gov. Siegelman proposes to Legislation has been proposed to 
spend the money on Children reserve the first $85 million for 
First, which provides health the Children First Trust Fund 
insurance for 'children and teens, Associated Press. 12/4/98 

pays for more than 100 new 
juvenile probation officers. 
!\:1ontgQrnec: Adverti~er, 1118/99 

Gov. Knowles proposes to The Legislature says introducing 
divide the first payment of $22 new government programs isn't 
million between $4.5 million to necessarily the right solution. 
expand Medicaid coverage, $1.7 Instead, they are advocating 
million for new child protection saving money for the future. 
workers, $1 million for training Anchorage Oai1:.: New~, 12/12/98 

young parents, and other 
programs to curb substance use, 
juvenile delinquency, and 
tobacco use. 
Anchorage Oail:.: News, 12/12/98 

AmountlYear 
Legislative 
Session 

$3.2bI25 years 3/2-6/14 
$520rnl2003 
$117m per year 

$670rnl25 years 1119-5/19 
$11 0rnI2003 
$24.8m per year 



State Governor Legislature AmountIY ear 
Legislative 
Session 

Arizona Gov. Hull proposes spending the House Democrats want to $2.8b/25 years 1111-4124 
money on a range of health care implement the Healthy Arizona $470mlZOO3 
programs including the building Initiative--enabling Arizonans $ 106m per year 
of a new state mental hospital, earning below the federal poverty 
giving counties grants for local line to qualify for state health aid. 
health needs, and expanding On the other hand, fiscal 
preventive health care programs conservatives propose using the 
for low-income families. money for tax cuts. 
The Arizona Reimblic, Support for Hull's proposed new 
1/3\/99 mental hospital remains strong 

across party lines. 
The ArizQna Re~ublic, 1131199. 
AssQciated Press, 1121199 

Arkansas Gov. Huckabee pledges to save Legislative leaders agree with $1.6b/25 years 1111-3/11 
the money solely for health-care Huckabee. They would like to $260m12003 
programs. put the money in a trust fund and $6Om per year 
Associated Press, \/22/99 reserve it all for health-care, 

including tobacco prevention 
programs. 
Associated Press, 1/22/99 

California Gov. Davis proposes that the The Legislature has virtually $25b/25 years 114-9/15 
money be used for general ignored the settlement money. $1.4b12003 
purposes such as filling a Some members have proposed $926m per year 
projected budget deficit. giving half to cities and counties 
The San Francisco Examiner, \/18/99 to use at their discretion. -

The San Francisco El!;aminer, \/\8/99 

March \2, \999 2 



State Governor Legislature AmouutIY ear 
Legislative 
Sessiou 

Colorado Gov. Owens proposes to spend The Legislature has seen three $2.68bI25 years 1/6-5/5 
40% of the settlement money on bills introduced with proposals $440mJ2003 
new reading programs for for the settlement money. One $99m per year 
elementary schools, 20% on bill would invest the entire 
health care for uninsured settlement and only allow interest 
children, and the rest invested to be available for spending. 
into an endowment for future Others would fund a laundry list 
programs. of programs now, including 
The Denver Post, 2/11/99 children's basic health. 

The Pue!11o !:;hieftain, 2/11199 

Connecticut Gov. Rowland figured the $3.6bI25 years 116-619 
settlement money into a broad $600mJ2003 
range of programs within his $135m per year 
budget proposal for 1999 
including municipal aid and 
schools. 
Associated fress, 2/12/99 

Delaware Any settlement money will go $774mJ25 years 1112-6/30 
directly into Deleware's general $ 120mJ2003 
fund to be budgeted by Gov. $28m per year 
Carper and the state General 
Assembly. 
Associated fress, 11120/98 

March 12, 1999 3 



State Governor Legislature AmountJYear 
Legislative 
Session 

Florida Gov. Bush proposes spending $13.4b/25 years 312-4/30 
$450 million on health insurance $3.76bI2003 
for children, protection of $536m per year 
abused kids, and at-home care 
for the elderly. Bush intends to 
spend another $61.5 million on 
Florida's campaign against 
smoking. In addition, he intends 
to set aside $1.1 billion of 
tobacco revenue to start a 
Lawton Chiles Tobacco 
Endowment for Children and 
Elders. 
Miami H~[ald, 217199 

Georgia Gov. Bames has pledged to use Republican legislators want $4.8b/25 years 1111-3/15 
all of the settlement funds on settlement money to go towards $790m12003 
health care, possibly including cutting taxes. $178m per year 
Medicaid reimbursements. State !:;allito1~ Rellort, January 19, 1999 

The Atlanta Journa!, 119/99 

Hawaii Gov. Cayetano proposes to $1.18b/25 years 1120-Early 
spend a minimal amount of the $190ml2003 May 
settlement money on anti- $43.7m per year 
smoking and smoking education 
programs. Cayetano plans to use 
most of the money to establish a -
"rainy day" fund to help tide 
Hawaii over in tough economic 
times. 
Associated Press, 11118/98 

March 12, 1999 4 
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State Governor Legislature AmountfY ear 

Legislative 
Session 

Idaho Gov. Kempthome is proposing The Legislature appears to be $71lml25 years 1111-
to use the first two installments very split on where the tobacco $1l8m12003 
of settlement money for the money should be allocated. $26.4m per year 
Budget Stabilization Fund. AG Proposed spending includes 
Lance claims that Kempthorne school construction, tax cuts, 
also intends to increase the pay health care for the poor, anti-
of the attorneys in the AG's smoking campaigns, and college 
office. scholarships for substance-free 
The Post Register (Idaho Falls), students. 
1114/99 The Idaho Statesman, 11119/98 

Illinois AG Ryan proposes spending Legislators have introduced $9.1 b/25 years 1Il3-
settlement money to fund spending plans that place public $1.5bI2003 
prevention efforts, public health and insurance for the $337m per year 
education initiatives, and the working poor as top priorities. 
enforcement of underage Chicago Tribune, 1129/99 

smoking laws. 
COllle~ News Service (Peoria), 1213/98 

Indiana Gov. O'Bannon proposes using $4b/25 years 1111-5/30 
settlement funds for additional $660ml2003 
police enforcement. Additional $148m per year 
excise police officers could play 
an integral role in reducing 
youth access to tobacco. 
The Indianallolis Star, 3/5/99 

March 12, 1999 5 



State Governor Legislature AmountlYear 
Legislative 
Session 

Iowa Gov. Vilsack proposes to Conservatives in the House are $1.7b/25 years 1I11-Late 
allocate $17.7 million of the advocating returning the $280ml2003 April 
tobacco settlement towards settlement money to the taxpayers $63.1 m per year 
discouraging teens from and not spending it on 
smoking through school and government programs. 
community anti-smoking Des Moines Register, 12/9/98 

programs, a similar media 
campaign, and by devoting $2 
million to enforce tobacco laws. 
Des Moine~ Register, 2/19/99 

Kansas Gov. Graves proposes spending The Legislature appears united $1.6bI25 years 1111-5/10 
$14.6 million of the settlement under the idea of not spending $270ml2003 
money on children's programs in any settlement money until $60.5m per year 
the coming budget year. Kansas actually receives it. After 
The Kansas City Star, 1116/99 this occurs, Republicans are 

pushing towards investing the 
money in a trust fund. 
TOlleka Callital Journal, 1129/99 

Kentucky Gov. Patton tentatively proposes The Legislature doesn't have a $3.5b/25 years 1111-
using the money to help farmers regular session scheduled until $570ml2003 
absorb the economic impact of next year and there are no plans $127m per year 
the settlement. for a special session. 
The Courier-Journal (Louisville), The Courier-Journal (Louisville), 
2/26/99 2/26/99 

March 12, 1999 6 
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Legislative 
Session 

Louisiana Gov. Foster has proposed raising Two new proposals for placing $4.4b/25 years 3/29-6/2 
cash to pay off the state's debt the money in a trust fund have $730rnl2003 
by selling off its tobacco been introduced. One consists of $163m per year 
settlement to the highest bidder. establishing trusts for each public 
The Times-Picayune (New Orleans), school system in the state. The 
1110/99. other suggests putting half ofthe 

settlement money into parish trust 
funds. 
The Times-Picayune (New Orleans), 
1110/99 

Maine Gov. King stated, in his budget $1.5b/25years 12/2-6/16 
proposal, that the settlement $251rn12003 
money may be used to increase $55.8m per year 
funding for some state 
departments and agencies. He 
stated that education would be 
his top priority in spending. 
AS§Qciated Press, 2/11199 

Maryland Gov. Glendening used $54 The Legislature is planning on $4.4b/25 years 1/13-4/12 
million from the settlement to making a statement that the $730rnl2003 
balance his proposed budget. He tobacco money should go to $164m per year 
opposes earmarking the funds public health programs and 
for specific purposes as he feels nothing else. 
it would tie the hands of the Associated Press, 2/24/99 -
executive in the future. 
A§§Qciated Press, 2/24/99 

March 12, 1999 7 
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Legislative 
Session 

Massachusetts Gov. Cellucci proposes Democrat legislators claim that $7.9bI25 years 1/6-
establishing a trust fund and settlement money should be used $1.3bI2003 
using the settlement money to to fund the state's acclaimed $293m per year 
pay for existing health care tobacco control program rather 
programs. His only new than Cellucci's plan to substitute 
initiative is $500,000 to study current state spending on public 
tobacco control programs. health programs. 
Boston Globe, 2111199 BostQn Qlobe, 2/11199 

Michigan Gov. Engler proposes to use a The Republican-controlled $8.5b/25 years 1/13-
significant portion of the legislature is expected to approve $1.4b/2003 
settlement funds for college Engler's plan. However, $315m per year 
scholarships to students who Democrat legislators are 
excel on state-achievement tests. advocating splitting the money 
He is willing to use some of the between health care, education 
money for health programs-on a initiatives such as class size 
one time basis but he wants to reduction and after-school 
ensure that the money is programs, and only one-third on 
available for scholarships first. the governor's scholarship 
The Detroit News, 2/11199 proposal. 

The D~troit News, 2/11199 

March 12, 1999 8 
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Legislative 
Session 

Minnesota Gov. Ventura proposes placing A bipartisan effort in the $6.2b/25 years 1/5-5/17 
the money in an endowment and Legislature plans to invest $1.3 $2.24b/ 2003 
spending the earnings in three billion into permanent funds for $246m per year 
main areas: the Minnesota smoking prevention, early 
Families Foundation (to help childhood development, and 
individuals reduce their medical education and research. 
dependency on government), However, conservative 
support for local public health Republicans still are holding out 
networks, and support for for tax cuts. 
medical research at Universities Star Tribune, 1121/99 

and hospitals. 
Star Tribune, 3/3/99 

Mississippi Lt. Musgrove proposes saving The Legislature is proposing to $4.2b/25 years 1/5-4/4 
the settlement money for health place at least 75% of the $1.7b12003 
care purposes, but suggests settlement proceeds into a $168m per year 
looking at how neighbors are permanent trust fund. The House 
spending their money before desires the entire check to be 
making a final decision. invested. However, the Senate 
Associated Press, 3/3/99 favors reserving 25% of the 

proceeds for ordinary budget 
appropriations. 
The Advocate (Baton Rouge), 3/1199 

Missouri Gov. Carnahan has yet to unveil The Legislature is debating $4.5bI25 years 1/6-5/30 
his proposal on spending the whether the settlement money $730m12003 
settlement money. should go back to the tax-payers $165m per year -
St. Louis Post-Disllatch, 114/99 or towards anti-smoking 

programs. 
St. Louis Post-Disllatch, 114/99 
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Montana Gov. Racicot proposes to use the State legislators have filed 14 $832m125 years 114-4/15 
settlement money for new bills proposing different ways to $130ml2003 
government economic spend the settlement money. $30m per year 
development programs. Generally, Democrats are 
Associated Press, 12/29/98 advocating setting up a trust fund 

while Republicans are looking to 
earmark the money for tax relief. 
Associated Press, 1120199 

Nebraska Gov. Nelson played an active An initiative passed through the $1.2b125 years 1I6-Early 
role in pushing legislation Legislature in 1998 created the $190ml2003 June 
through to create a public health Excellence in Health Care Trust $43m per year 
trust fund in 1998. This act of Fund. This fund assures that all 
foresight means that tobacco tobacco settlement proceeds will 
funds are already earmarked for go towards public health issues. 
public health. The Qrnaha-W grid Herald, 

The Omaha-World Herald, 11124/98 11124/98 

Nevada Gov. Guinn proposes providing Democrat legislators propose to $1.2b125 years 2/1-5/31 
college scholarships of up to spend 25% of the settlement on $190ml2003 
$2500 for every Nevada high college scholarships and reserve $44m per year 
school graduate with a "B" the remainder of the money for 
average. health programs. In addition, 
Sun Capital Bureau (Las Vegas), Democrats want conditions 
2/18/99 attached to the scholarships 

making sure they are need-based 
and adding a minimum GP A -
requirement that must be 
maintained in order to ensure 
future funding. 
Sun Capital Bureau (Las Vegas), 
2/18/99 
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New Hampshire Gov. Shaheen signed into law an The Legislature passed the $1.3b/25 years 116-Late June 
education funding plan to educational funding bill in 1998, $21Ornl2003 
increase school aid by $62 which plans to use tobacco $48m per year 
million by utilizing settlement money. 
proceeds. Shaheen has also The Union Leader (Manchester), 

proposed that some money be 11121198 

used to combat smoking. 
The Union Leader (Manchester), 
11121/98 

New Jersey Gov. Whitman strongly suggests Some legislators have suggested $ 7.6b/25 years 1/12-
that some of the money be that the funds be applied to other $1.25b/2003 
earmarked for public health programs, such as school $280m per year 
programs but plans to hold off construction. 
on spending it until the federal The Record (Bergen County, NJ), 

government finishes with their 1215198 

claim. 
The Record (Bergen County, NJ), 
12/5/98 
The Record, 1121199 

New Mexico Gov. Johnson proposes setting Legislators, for the most part, $1.2b/25 years 1119-3/20 
aside the tobacco money in a agree with investing the money in $190rnl2003 
trust fund. a trust fund. There is some $43m per year 
Albuguergue Tribune, 2/6/99 debate on how to spend the 

interest, however. Possible 
programs include smoking-
prevention education, health care, -
disease-research programs, and/or 
extracurricular programs in 
public schools. 
Albuguergue Journal, 2/9/99 
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New York Gov. Pataki proposes using 75% Legislators have sharply $25b125 years 116-
of the settlement dollars to fund criticized Pataki's proposal, $ 190ml2003 
capital proj ects in an effort to stating that funds should be used $43m per year 
reduce the state's debt. to help combat youth smoking 
Times Union (Albany), 2/4/99 and fight addiction. 

Time! linion (Albany), 2/4/99 

North Carolina AG Easley proposed the creation State legislators are not entirely $4.6b/25 years 1I27-Late 
of a fund entitled the Tobacco happy with this proposal. They $750ml2003 July 
Foundation. This fund, intended say the General Assembly should $161m per year 
to help the areas hurt by the have more say over how the 
tobacco settlement, will be foundation would spend the 
controlled by a board. The 15 tobacco money. 
members of the board are to be The News and Qbserver (Raleigh, NC), 

appointed by Gov. Hunt, 2/25/99 

president pro-tern of the Senate, A compromise between the 

and the speaker of the House. House and Senate plans to divide 

News & Record (Greensboro, NC), the settlement money three ways: 
2/14/99 50% to help tobacco-dependent 

communities, 25% to provide 
financial assistance to tobacco 
farmers and workers, and 25% to 
a health trust fund. 
The News Ob§erver, 311 0/99 
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North Dakota Gov. Schafer proposes dividing The majority of the bills already $717m/25 years 115-5/28 
90% of the settlement funds introduced advocated setting up a $1l0m/2003 
between the Common Schools trust fund of some sort and $26m per year 
Trust Fund-- an existing fund spending the settlement dollars 
that makes annual disbursements on health and/or education 
to the state's school districts-- programs. For the most part, the 
and property tax rebates. The Legislature seems to favor Gov. 
remaining 10% would be spent Schafer's plan. 
on local public health programs. The Bismarck Iribune, 2/6/99 

The Bismarck, Trilll!ne, 2/6/99 

Ohio Gov. Taft plans to appoint a GOP leaders are vowing to $9.9bI25 years 1/4-
bipartisan task force to preserve tax cuts for Ohio's $1.6b/2003 
recommend how to spend the taxpayers. $366m per year 
state's settlement money. Enguirer !:;olumbus Bureau, 3/10/99 

Enguirer !:;olumbu~ Bureau, 3/10/99 

Oklahoma Gov. Keating's Task Force is A myriad of bills have been $2b/25 years 2/1-5/28 
urging the Legislature to allocate introduced. One proposes to use $330m!2003 
$54.5 million annually for the settlement funds to payoff $75.2m per year 
tobacco reduction programs. turnpike bonds. Another 
The Dailx OklahQman, 1115/99 advocates allocating money to the 

Teachers' Retirement Fund. 
The Dailx Oklahoman, 1115/99 
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State 

Oregon 

Pennsylvania 

Rhode Island 

March 12. 1999 

Governor 

Gov. Kitzhaber does not want 
the settlement spent on any new 
government programs. 
Kitzhaber did not include the 
tobacco money in his proposed 
1999-2001 budget, but said it 
could be used to replace 
declining tobacco tax revenues. 
The Oregonian, 1/29/99 

Gov. Ridge proposed investing 
settlement funds into state health 
care programs. 
Pittsburgh Post-Gazette, 2/14/99 

Gov. Almond balanced his 
projected budget by using almost 
all of the money from the first 
tobacco settlement installment. 
Almond also plans to use 
tobacco funds to phase out local 
car taxes. 
Jgurnal State House Bureau, 2111199 
The Providence Journal, 2/27/99 

Legislature AmountIY ear 
Legislative 
Session 

Republican leaders have $2.248b/25 III I-Early 
proposed to lock the settlement years June 
money away in a trust fund. Gov. $370ml2003 
Kitzhaber is calling the plan $83m per year 
intriguing. 
The Oregonian, 1/29/99 

Republican legislators are $1.4b/25 years 115-
suggesting putting the money in a $1.86b/2003 
trust fund. Democrats are $417m per year 
advocating spending the funds on 
prevention, treatment, and 
research of tobacco-related 
illnesses and/or other programs 
such as youth access enforcement 
and health care for the 
disadvantaged. 
Pittsburgh Post-Qazette, 2/14/99 

$1.4b/25 years 1I5-Late June 
$230ml2003 
$56m per year 

-

14 



= • 

State Governor Legislature AmountlYear 
Legislative 
Session 

South Carolina Gov. Hodges is assuring tobacco $2.3b/25 years 1112-6/3 
farmers that they will receive $380ml2003 
their cut from the settlement $85m per year 
money. Meanwhile, he is urging 
them to diversify their crops. 
ASiociated Press, 3/4/99 

South Dakota Gov. Janklow is not proposing The Legislature has proposed $683m125 years 1112-3/5 
to use any of the funds in this several ways of spending the $llOml2003 
year's budget. J anklow has settlement money. Some are $25.3m per year 
stated that he believes the money advocating placing the money in 
should be earmarked for medical a trust fund and only spending the 
equipment and supplies. interest earnings on programs. 
8iiociat~d Preii, 12/6/98 Associated Press, 12/6/98 

Tennessee Gov. Sundquist has suggested There are a variety of proposals $4.8bI25 years 212-Late May 
investing the money in a trust being introduced, although the $790ml2003 
fund and loaning it to local· consensus remains that the money $77m per year 
school systems for the should be used for health care 
construction of new buildings. and to protect the farmers hurt by 
Chattanooga Timei Free Press, 1118/99 the agreement. 

The !:;ommercia1 AIlllea1 (Memphis), 
2/17/99 

Texas Gov. Bush and budget writers $17.3b/25 years 1112-5/31 
are planning on using settlement $2.9bI2003 
funds for health-related projects $628m per year 
over the next two years in the -
upcoming budget. A good 
portion of this allocation would 
go to the Children's Health 
Insurance Program (CHIP). 
The Dallai Morning News, 2/23/99, 
Austin American·Statesman, 1/29/99 
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Utah Gov. Graham discussed Republicans are backing a bill $S36m125 years 1118-3/3 
eannarking funds for health and with the intent language that the $140ml2003 
tobacco prevention programs. Legislature will give "serious and $32m per year 
The Deseret News (Salt Lake City), careful consideration" to funding 
2/04/99 tobacco prevention and health 

programs. In general, 
Republicans are advocating 
"securing" the funds, not 
spending them. Meanwhile, 
Democratic legislators are 
adamant that the funds be 
eannarked for health programs. 
The Deseret News (Salt Lake City), 
2126/99 

Vermont Gov. Dean stated that deciding Many legislators argue that the $S05m125 years 116-Early 
how to spend the settlement settlement money should go $ 130ml2003 May 
money should be the prerogative towards reducing smoking and $29m per year 
of the 200S Legislature and the initiating new ventures, not be 
200S governor. spent on existing programs. 
AS~Qciated Press, 3/10/99 Associated Press, 2/12/99 

Virginia Gov. Gilmore planned to set up The Legislature and Gilmore $4b/25 years 1113-2127 
a special trust fund separate closed a deal on 2127 to reserve $660ml2003 
from the normal budget but was 50% of the settlement money to $14Sm per year 
rejected by the Legislature. aid tobacco growers and their 
The Richmond Times Dispatch, 3/3/99 communities. Another 10% will -

be eannarked for the prevention 
of youth smoking. 
The Richmond Times Dispatch, 3/3/99 
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Washington Gov. Locke wants to set aside The Senate passed a bill to place $4.02b/25 years 1111-4125 
$155 million to establish an anti- the first $323 million from the $660ml2003 
smoking endowment and to settlement in a special account to $149m per year 
create and independent board to be used only for anti-smoking 
oversee the spending of that campaigns and health care 
money. The board would be programs. However, Republicans 
chaired by AG Gregoire. are still advocating that some of 
The Tacoma New~ lribune, 2125199 the funds be reserved for 

education purposes. 
The TacQma New~ Tribune, 2/25199 

West Virginia Gov. Underwood suggested that The House Finance Committee $1. 7b/25 years 1113-3/13 
the money should be spent on spent none of the expected $28m12003 
health care. AG McGraw is tobacco settlement in this year's $64m per year 
strongly pushing a plan to budget. 
establish a trust fund and invest Associated Press, 3/1 0/99 

the settlement funds. 
The Charleston Qazette, 12/10/99 

Wisconsin Gov. Thompson proposes to The Legislature and AG Doyle $4.1 b/25 years 114-
spend 56% of the settlement are advocating creating a separate $670ml2003 
funds on health care programs, trust fund for the settlement $160m per year 
including provisions to offset the money. 
state's share of Medicaid costs. Journal Sentioel (Madison), 3/9/99 

Thompson does not think the 
creation of a separate trust fund 
is necessary. Thompson's plan -
is drawing criticism because it 
only allocates $5.2 million 
directly for smoking prevention. 
Journal Sentioel (Madison), 3/9/99 
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Wyoming 
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Gov. Geringer proposes 
spending funds on health 
programs such as early 
prevention, intervention, and 
wellness education, particularly 
for youth. 
Wxoming Tribune-Eagle, 11121/98 

$486m125 years 1/12-Early 
$80ml2003 March 
$18m per year 
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